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Summary of Changes: 2024 Revision 

 

Minor forma�ng, wording, or gramma�cal changes are not iden�fied in this list. In addi�on to the items below, all website links referenced 
in the manual have been validated and updated where appropriate. 

 

  

Date Section Description of Changes 

4/01/2024 1.05 Added new section on HOTMA applicability 

4/01/2024 1.07 Moved Electronic Signatures 

4/01/2024 1.09 Added NDHFA Compliance Responsibilities 

4/01/2024 1.010 Owner Responsibilities updated and expanded 

4/01/2024 1.11 Updated training requirements under Management Agent and On-site Personnel 
Responsibilities 

4/01/2024 1.17 Updated Minimum Set-Asides to include Average Income and the Average Income Test 
to align with the final regulation released Oct 2022 

4/01/2024 1.19 Updated to clarify Utility Allowance rules for buildings with HOME funds 

4/01/2024 1.23 Clarified General Public Use rule 

4/01/2024 1.24 Added Tenant Selection Plan 

4/1/2024 1.25 Added Reasonable Accommodation/Modification Procedure 

4/01/2024 1.25 Clarified Employee/Common units 

4/01/2024 2.03 Added citizenship clarification 

4/01/2024 2.07 Updated verification methods to incorporate HOTMA changes and included “Means-
tested” verification method 

4/01/2024 2.07 Moved information for the zero-income certification and non-employed affidavit to 
“Verification Methods” (2.05) 

4/01/2024 2.13 Tenant Fraud definition and correction measures 

4/01/2024 2.14 Owner Fraud definition and correction measures 

4/01/2024 3.01 Late and non-compliance fees have been updated 

4/01/2024 3.03 Updated Annual Owner Certification Requirements to include VAWA, IRS Ruling 
2004-82 language regarding eviction and non-renewal of lease, and non-transient use 

4/01/2024 3.03 Added Emphasys Certification Portal requirement to the Annual Restriction Review 

4/01/2024 3.04 File Reviews and Physical Inspections updated with HOTMA and NSPIRE protocols 

4/01/2024 3.06 Added daily fee for non-compliance after the correction period 

4/01/2024 Section 5 Glossary of terms added 

4/01/2024 Attachment A Added 24 CFE 5.609 (b) and (c) – Part 5 Income and Asset Inclusions and Exclusions 

4/01/2024 Attachment B Added NSPIRE Inspection Sample Checklist 
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SECTION 1: PROGRAM INFORMATION AND REGULATIONS 

The Low Income Housing Tax Credit program (LIHTC) is an incen�ve for taxpayers to provide affordable 
rental housing for lower income tenants in exchange for a credit against federal income taxes. The Tax 
Reform Act of 1986 established the LIHTC program under Sec�on 42 of the Internal Revenue Code (Code). 
The Omnibus Budget Reconcilia�on Act of 1990 amended the Code to require that state tax credit 
alloca�ng agencies provide a procedure for monitoring developments for compliance with the occupancy 
requirements of the tax credit program. 

Each state alloca�ng the LIHTC program must develop a Qualified Alloca�on Plan (QAP) which establishes 
guidelines and procedures for the acceptance, scoring, and compe��ve ranking of applica�ons received 
for funding LIHTC developments, and for the administra�on and monitoring of the LIHTC program.  The 
QAP and specific program regula�ons or preferences are developed to be relevant to North Dakota’s 
housing needs and consistent with the state’s housing priori�es.  

Under Sec�on 42(m)(1)(B)(iii) of the Code, an alloca�ng agency must have a procedure for monitoring 
compliance with the provisions of the Code and no�fying the Internal Revenue Service (IRS) of any 
noncompliance.  The monitoring requirements became effec�ve January 1, 1992, and apply to all buildings 
that received a tax credit at any �me.  NDHFA, as North Dakota’s alloca�ng agency, is authorized by the 
Code to charge a reasonable fee to cover the costs of compliance monitoring. 

1.01 Purpose of the LIHTC Compliance Manual 

Sec�on 42 of the Code contains LIHTC program requirements. The Code incorporates program changes 
and revisions made by the Budget Reconcilia�on Acts of 1989 and 1990.  Addi�onally, the IRS publishes, 
on an ongoing basis, revenue no�ces, rulings and regula�ons that clarify and/or expand on the law.  The 
publica�on of this manual is for convenience only and is to be used only as a supplement to exis�ng laws 
and rules. This manual is not intended to be a comprehensive guide to the LIHTC program and all of its 
requirements.  It is intended to assist owners and managers of LIHTC developments in North Dakota to 
beter ensure that the developments remain in compliance with Sec�on 42 of the Code.  Your use or 
reliance upon any of the provisions contained in this manual does not, expressly or implied, directly or 
indirectly, suggest, represent, or warrant that the user will be in compliance with the requirements of 
Sec�on 42 of the Code. Owners and property managers are responsible for understanding regulatory 
requirements under Sec�on 42 and the various other no�ces and publica�ons from the IRS including the 
Guide for Comple�ng Form 8823.  

NDHFA hereby disclaims any and all responsibility of liability which may be asserted or claimed arising 
from reliance upon the procedures and informa�on in this manual.  Owners and managers are urged to 
consult with atorneys and/or accountants that specialize in the LIHTC program in the administra�on of 
their LIHTC developments. 

1.02 Resources and Materials 

NDHFA publishes compliance materials, forms and income and rent guidelines on its website at 
www.ndhfa.org.  The use of some forms is mandatory while the use of other forms is op�onal.  Please pay 
par�cular aten�on to language within the manual that indicates mandatory versus op�onal forms.  If on-
site management uses forms other than those provided, care should be taken to assure that the forms 
provide sufficient informa�on to meet HUD 4350.3 income determina�on guidelines.  

1.03 Important Time Periods 

The Credit Period (IRC 42(f)) Usually 10 years following the date the building was placed-in-service. It is 
the �me period in which the owners of the project receive tax credits, which then apply to their respec�ve 
tax liabili�es.  
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The Compliance Period (IRC 42 (i)(1)) Dura�on of the credit period plus 5 years. The compliance period is 
15 years beginning with the first year of the tax credit period (placed-in-service year or subsequent year if 
deferral was elected). 

The Extended Use Period (IRC 42 (h)(6)(D)) Restricts the eligibility of developments to receive an 
alloca�on of Tax Credits to only those developments that agree to keep the property income and rent 
restricted for an extended period of �me. The term for this period is a minimum of 15 years in addi�on to 
the Compliance Period of 15 years.  The total term of compliance is 30 years.  

Effec�ve with the 2020 QAP, all owners must waive their right to a qualified contract.  

1.04 Tax Credit Assistance Program (TCAP) and Sec�on 1602 (Tax Credit Exchange) 

The American Recovery and Reinvestment Act of 2009 (ARRA) created two temporary funding programs 
to supplement the LIHTC program during a �me of decreased investor demand for tax credits and low 
equity pricing. 

The Tax Credit Assistance Program (TCAP) provided funding from HUD to be used as gap financing for tax 
credit awards. To receive a TCAP alloca�on, a project must also have an award of tax credits. All compliance 
rules and regula�ons within this manual apply to the TCAP program.  

The Sec�on 1602 Tax Credit Exchange Program (1602) provided an opportunity for unsold tax credits to 
be exchanged for cash. 1602 funds could be used to fully fund a project or in conjunc�on with tax credits. 
Therefore, some projects may be fully funded through 1602 while others may be a combina�on of LIHTC 
and 1602 Exchange funding. All compliance rules and regula�ons within this manual apply to the 1602 
program. 

1.05 Housing Opportunity Through Moderniza�on Act of 2016 (HOTMA) 

Sec�on 102 of HOTMA redefines income and asset calcula�ons and verifica�on requirements and is 
applicable to cer�fica�ons effec�ve on or a�er 1/1/2024.  This manual has been updated to include 
HOTMA provisions, including requirements from the HOTMA final rule and HUD No�ce H 2023-10 / PIH 
2023-27 “Implementa�on Guidance: Sec�ons 102 and 104 of the Housing Opportunity Through 
Moderniza�on Act of 2016.” 

NDHFA will note HOTMA related non-compliance issues iden�fied in calendar year 2024 and will require 
necessary correc�ve ac�on. However, NDHFA will not impose penal�es for HOTMA specific issues during 
calendar year 2024- i.e. will not issue 8823s for items specifically linked to HOTMA changes. 

1.06 Declara�on of Land Use Restric�ve Covenants for Low Income Housing Tax Credits 
(LURA)  

The Owner and NDHFA must enter into an agreement pursuant to which the development owner and any 
successors agree to meet the applicable frac�on of low-income tenant occupancy for the compliance 
period.  The LURA is binding for the 30-year term in addi�on to the minimum set aside elec�on the owner 
will agree to certain addi�onal requirements that were considered in the scoring and final alloca�on of 
LIHTCs. Compliance procedures will monitor that these addi�onal elec�ons are fulfilled during the 30-year 
term.  

The Code allows for earlier termina�on of the compliance period under certain circumstances. 

1.07 Electronic Signature 

Per the N.D.C.C. Chapter 9-16, NDHFA will accept electronic records with electronic signatures from 
authorized individuals. Electronic documents must be printable, retainable, and stored electronically by 
NDHFA for their full life cycle. Owners and property managers are responsible for developing policies and 
procedures to ensure electronic signatures obtained meet requirements under the Uniform Electronic 
Transac�ons Act (UETA) and Electronic Signatures in Global and Na�onal Commerce Act (ESIGN).  
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1.08 NDHFA Staffing 

The Planning and Housing Development Division administers LIHTC compliance monitoring for NDHFA.  
Ques�ons regarding compliance monitoring should be directed to NDHFA’s Planning and Housing 
Development Division compliance staff at hfacompliance@nd.gov or by calling (701) 328-8080 or (800) 
292-8621. 

The Compliance Coordinator is the overall compliance lead and is responsible for annual restric�on 
reviews, annual rent approvals, vacancy reports, compliance manual updates, migra�ng new projects from 
development to compliance, and oversight of the Emphasys Compliance Portal. 

The Compliance Specialist is responsible for tenant file reviews, physical inspec�ons, sending compliance 
no�ces to owners/managers, monitoring follow-up compliance, and sending 8823 forms to the IRS. 

The Administra�ve Assistant is responsible for annual restric�on review data entry, tracking compliance 
fees, and assis�ng with other compliance tasks as needed. 

1.09 NDHFA Compliance Responsibili�es 

Annual Restric�on Review  

NDHFA will conduct an annual review for each project to determine compliance with the income and rent 
restric�ons defined in the project’s LURA, as well as other requirements described in the LURA or the 
applicable Qualifying Alloca�on Plan (QAP.) The review will cover the previous calendar year (1/1 through 
12/31.) For more informa�on see sec�on 3.03.  

File Monitoring and Physical Inspec�ons 

All developments will be subject to tenant file monitoring and physical inspec�ons once every three years. 
NDHFA will perform a file review and physical inspec�on for each development within two years of the 
last building being placed-in-service and at least once every three years therea�er.  However, NDHFA 
reserves the right to monitor/inspect more frequently, with or without no�fica�on to the owner. Decisions 
to monitor/inspect more frequently may be based on tenant complaints or NDHFA’s assessment that a 
project is high risk. 

Physical Unit Inspec�ons- NDHFA staff will conduct a physical inspec�on to ensure that the development 
is suitable for occupancy per the NSPIRE inspec�on protocol. For more informa�on see 3.04 

Tenant File Audits- Informa�on to be reviewed will include, but is not limited to, annual Tenant Income 
Cer�fica�ons, Income Ques�onnaire, documenta�on received to support those cer�fica�ons (i.e., income 
and asset verifica�ons), rent and u�lity allowance records, leases, tenant selec�on plans, etc. Owners must 
provide organized tenant files to NDHFA with documenta�on in chronological order. For more informa�on 
see 3.04 

NDHFA retains the right to perform a file review and/or physical inspec�on of any building and/or unit at 
any �me during the Compliance and Extended Use Periods, with or without no�ce to the owner. 

No�fy IRS of Noncompliance 

NDHFA will no�fy the IRS of instances of poten�al noncompliance by issuing Form 8823, Low-Income 
Housing Credit Agencies Report of Noncompliance or Building Disposi�on. Form 8823 must be sent to the 
IRS by NDHFA no later than 45 days following the end of the correc�on period. For informa�on on 
noncompliance, see Sec�on 3.06. 

Suspension and Debarment 

NDHFA may suspend or debar en��es from par�cipa�on in NDHFA programs if noncompliance issues are 
recurring or egregious, funds are misused, an en�ty engages in fraudulent ac�vity, etc. Suspension or 
debarment from the program may not only affect the non-compliant award, but also other awards that 

mailto:hfacompliance@nd.gov


Low Income Housing Tax Credit Program Compliance Manual 
 

04/02/2024  4 

the en�ty is currently associated with. Addi�onally, suspension or debarment affects future applica�ons 
submited to NDHFA.  

Retain Records 

NDHFA will retain all Annual Owner Cer�fica�ons and records for no less than three years from the end of 
the calendar year in which they are received. NDHFA will retain records of noncompliance or failure to 
cer�fy compliance for no less than six years a�er its filing of an IRS Form 8823, Low-Income Housing Credit 
Agencies Report of Noncompliance. 

Conduct Training 

NDHFA will conduct or arrange compliance training and will disseminate informa�on regarding the dates 
and loca�ons of such training to its partners. 

Possible Subcontrac�ng of Func�ons 

NDHFA may, in its sole discre�on, decide to retain an agent or private contractor to perform some of the 
responsibili�es listed above. Owners will be no�fied of the name and contact persons of the contractor. 

1.10 Owner Responsibili�es  

Each Owner has chosen to u�lize the LIHTC program to take advantage of the tax benefits provided. In 
exchange for these tax benefits, certain requirements must be met. 

Prior to issuance of a final tax credit alloca�on, the Owner and accountant must cer�fy the total 
development costs and that all requirements of the LIHTC program have been met.  Any viola�on of the 
requirements of the LIHTC program could result in the loss of tax credits to the Owner. 

Repor�ng and Compliance 

The Owner is responsible for compliance with the Code.  Throughout all phases of development, lease-up, 
and opera�on it is the owner’s responsibility to provide certain informa�on to NDHFA within the requested 
�meframe.  Any and all financial consequences to the owner as a result of noncompliance, whether 
iden�fied by NDHFA or the IRS will be the responsibility of the Owner.  Required compliance submissions 
will be discussed further in compliance monitoring procedures.   

Physical Compliance of the Project 

The Owner is responsible for ensuring the project is suitable for occupancy, compliant with local health, 
safety, and building codes, compliant with local and federal regula�ons, and compliant with the terms of 
the recorded LURA.  

Program Compliance and Training 

The Owner is responsible for ensuring that the development is properly administered.  The Owner must 
make certain that the on-site management team is familiar with and complies with all appropriate rules, 
regula�ons, and policies that govern the development. Compliance with the requirements of Sec�on 42 
is the responsibility of the owner of the building for which the credit is allowable.  NDHFA’s obliga�on to 
monitor for compliance with the requirements of Sec�on 42 does not make the NDHFA liable for an 
Owner’s non-compliance (Reg. 1.42-5(g)).   

Ongoing compliance training is a requirement and training cer�fica�ons must not be more than one year 
old.  Proof of training is required as part of the annual compliance monitoring.  See sec�on 1.11 for more 
informa�on.   

Provide Per�nent Informa�on to Management Agent and Any Subsequent Owners 

To ensure compliance, the owner should provide the management agent with copies of at least the 
following documents: the Final Applica�on for rental housing financing, the Extended Use Agreement, the 
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Carryover Agreement, Form 8609 for each building, and the QAP for the year the project was awarded 
credits. 

If there is a change in management agent, the owner is responsible for providing all informa�on and 
previous tenant files to the new management company.  If there is a change in ownership, the 
exis�ng/previous owner is responsible for providing all award documenta�on and previous tenant files to 
the new owner. 

Due Diligence 

The owner is ul�mately responsible for compliance and proper administra�on of the program and all 
award requirements. NDHFA expects all owners and management agents to demonstrate “due diligence,” 
hereby defined as the appropriate, voluntary efforts to remain in compliance with all applicable Federal 
and State rules and regula�ons. Due diligence can be demonstrated through business care and prudent 
prac�ces and policies. 

Page 3-4 of the 8823 Guide states that due diligence requires the establishment of internal controls, 
including but not limited to: separa�on of du�es, adequate supervision of employees, management 
oversight and review (such as internal audits), third party verifica�ons of tenant income, independent 
audits, and �mely recordkeeping. 

Due diligence also includes keeping up to date with NDHFA policies by reading current NDHFA Compliance 
Manuals, following NDHFA updates via memos published on the NDHFA website, and atending NDHFA 
sponsored tax credit training when available. 

Another way in which the management agent can demonstrate a commitment to due diligence is by 
establishing and maintaining a consistent file order. Consistent and well-organized files make it easier for 
management to recognize when documenta�on is missing and allow for easier reviews. 

If noncompliance issues are discovered, NDHFA may ask the owner and management agent to 
demonstrate due diligence by showing that the proper internal policies and procedures are in place to 
prevent noncompliance from occurring/recurring. It is understood that mistakes may occur from �me to 
�me, but it is the responsibility of the owner and management agent to have policies in place to minimize 
and remedy these errors. 

1.11 Management Agent and On-site Personnel Responsibili�es 

• The management agent and all onsite personnel are responsible to the owner for implemen�ng 
all program requirements. 

• All staff authorized to lease units must be trained in all federal and state laws per�nent to property 
management as well as all LIHTC rules and regula�ons. 

• The management agent must provide informa�on, as needed, to NDHFA and submit all required 
reports and documenta�on in a �mely manner. Failure to submit these requirements by their 
deadline may result in the assessment of late fees (see sec�on 3.01). 

• Management agents are required to complete annual compliance training. Fair housing training 
alone will not sa�sfy the requirements; training must be provided by an industry professional. The 
NDHFA-sponsored compliance training fulfills the requirement.  If significant or repeated 
noncompliance issues are discovered during compliance monitoring ac�vi�es, addi�onal training 
may be required.  

1.12 Changes in Management Agent or Contact Informa�on 

If the owner makes a change in the Management Agent, there is a change of staff within the exis�ng 
management agent, or if there is a change in the contact informa�on (email, mailing address, phone 
number) for the ownership en�ty or property management agent, NDHFA must be no�fied within 30 days.  
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Owner must submit a No�fica�on of Change in Contact Informa�on (SFN 61658) and Designa�on of 
Authorized Representa�ve (SFN 52845) to NDHFA.   

Owners must review the Non-Compliant Organiza�on lis�ng prior to enlis�ng a new property management 
agent; a property management agent on the Non-Compliant Organiza�on lis�ng and may not be 
contracted to manage another property un�l they have corrected all noncompliance issues.  

1.13 Transfer of Ownership 

Owners must contact NDHFA when considering a transfer of ownership. There are two basic types of LIHTC 
ownership transfers: a par�al change in the underlying organiza�on of the ownership en�ty (for example, 
replacement of the investor limited partner upon year-15 exit) or sale or transfer of �tle to a new 
organiza�on. 

Prior to any transfers of ownership, first review the list of Non-Compliance Organiza�ons as transfer to an 
individual or en�ty on this list is prohibited.  Submit the following to NDHFA: 

• State Form: No�ce of Intent to Transfer Ownership form (SFN 59468).  

• Transfer Fee. 

o $5000 if transfer is within five years of placed-in-service date. 

o $500 if transfer is beyond five years of placed-in-service date. 

o There is no fee for a par�al change in the underlying organiza�on of the ownership en�ty such 
as the replacement of the limited partner.  

In addi�on to the informa�on listed above, the following documenta�on must be submited as available, 
but no later than 30 days a�er the transfer. Half of the transfer fee will be refunded a�er NDHFA has 
received all of the required transfer informa�on. 

For Changes in Partnership Status, submit the appropriate document(s): 

• Copy of amended or new partnership agreement. 

• Copy of the Ar�cles of Incorpora�on and By-Laws. 

• Copy of the LLP/LLC Organiza�onal Documents. 

For Transfers of Ownership: 

• Copy of the Purchase Agreement 

• Copy of the recorded Contract for Deed or Warranty Deed transferring the benefits and burdens 
of ownership of the building(s) to the purchaser, or a Title Policy indica�ng ownership. 

• Copy of the closing setlement statement showing sources and uses of funding. 

• Also submit the corresponding document: 

o Copy of amended or new partnership agreement. 

o Copy of the Ar�cles of Incorpora�on and By-Laws. 

o Copy of the LLP/LLC Organiza�onal Documents. 

NDHFA will conduct an on-site inspec�on and compliance review following a transfer of ownership to 
establish a “baseline” of the physical condi�on of the project and the state of tenant files and compliance 
documents. 
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1.14 Casualty Loss 

The Owner is responsible for repor�ng any casualty losses of a building or individual unit(s) to NDHFA 
within 10 days of an incident. Furthermore, the owner must submit a plan to NDHFA within 30 days that 
sets a �meframe for reconstruc�on or replacement of lost units.  

NDHFA must report the loss and replacement of the units to the IRS within 90 days.  If units have not been 
fully restored, NDHFA will atach a copy of the owner’s plan and �meframe for replacement to its report.  
Once all units have been restored and available for occupancy, NDHFA will file a corrected IRS Form 8823.  
If an owner fails to report a casualty loss within the required �meframe NDHFA may report the incident as 
noncompliance to the IRS using Form 8823. 

1.15 Vacant Units 

Vacant low-income units must be made suitable for occupancy as soon as possible to allow for immediate 
occupancy of an eligible applicant. NDHFA will allow a reasonable period to clean a vacated unit or repair 
damages caused by a prior tenant.  Reasonableness will be determined dependent on situa�onal facts, 
but typically no more than 45 days.  Units determined to be unsuitable for occupancy in a reasonable 
�meframe will be considered out of compliance.  

1.16 Building Iden�fica�on Numbers 

Each LIHTC building is iden�fied by a unique Building Iden�fica�on Number (BIN) which consists of three 
parts in the following format: ND-XX-XXXXX.   

• Part one: The state abbrevia�on – ND. 

• Part two: The last two digits of the Tax Alloca�on year – ex. 22 for Tax alloca�on year 2022. 

• Part three: An iden�fica�on number (always five digits) assigned by NDHFA. 

1.17 Minimum Set-Aside   

A. Minimum Set-Aside Elec�ons: 20/50, 40/60, or Average Income 

On Form 8609, the owner irrevocably elects one of the following Minimum Set-Aside elec�ons on a project 
basis: 

• 20/50 Elec�on: At least 20% of available rental units in the project must be rented to households 
with incomes not exceeding 50% of Area Median Income adjusted for family size. If the 20/50 
Elec�on has been made, no tax credit units in the project may be set aside at a rent or income 
level above 50% AMI. 

• 40/60 Elec�on: At least 40% of available rental units in the project must be rented to households 
with incomes not exceeding 60% of Area Median Income adjusted for family size.  If the 40/60 
Elec�on has been made, no tax credit units in the project may be set aside at a rent or income 
level above 60% AMI. 

• Average Income Elec�on: Informa�on on the Average Income Test follows below in this sec�on. 

*Note: Average Income was added as a new Minimum Set-Aside elec�on under the Consolidated 
Appropria�ons Act of 2018 enacted on March 23, 2018, and is not retroac�ve to older tax credit 
projects. 

The Minimum Set-Aside must be met on a project basis (project is defined by the elec�on made by the 
owner on IRS Form 8609 Part II, Line 8b). Therefore, if each building is its own project, then the Minimum 
Set-Aside must be met at each building. 



Low Income Housing Tax Credit Program Compliance Manual 
 

04/02/2024  8 

Once the elec�on of the Minimum Set-Aside is made on IRS Form 8609, it is irrevocable. Thus, the 
elected Minimum Set-Aside and the corresponding rent and income restric�ons apply for the dura�on of 
the Compliance Period and Extended Use Period applicable to the development. 

Note: The owner may have also elected to target a percentage of the units to persons at lower income 
levels (e.g., 30% or 40% AMI) and/or to target a higher percentage/number of units to low-income persons. 
The owner must also comply with those addi�onal elec�ons as defined in the development’s Final 
Applica�on and Extended Use Agreement. 

B. Minimum Set-Aside Viola�ons in the Ini�al Year 

Credits cannot be claimed un�l the Minimum Set-Aside has been met. Since the Credit Period must begin 
in either the year that a building is placed-in-service or the following year, the Minimum Set-Aside must 
also be met by this deadline. If the Minimum Set- Aside is not met by the deadline, no credits can ever be 
claimed on the project. This is a non-correctable form of noncompliance. 

C. Minimum Set-Aside Viola�ons in Subsequent Years 

If the minimum set-aside is violated for a par�cular year of the Compliance Period (not the ini�al year of 
the Credit Period), the project is out of compliance for that year and subject to recapture of previously 
claimed credits. Furthermore, credits are lost, and no addi�onal credits can be claimed un�l the Minimum 
Set-Aside has been restored. The project is back in compliance for the taxable year in which the Minimum 
Set-Aside is restored. 

The Minimum Set-Aside is violated if an insufficient number of units are qualified tax credit units. However, 
per the 8823 Guide (page 10-3), “noncompliance with the Minimum Set-Aside should also be reported if 
systemic errors affec�ng all the LIHC units are iden�fied, e.g. using incorrect income or rent limits for all 
the units.” 

D. Minimum Set-Aside vs. Applicable Frac�on 

The Applicable Frac�on and the Minimum Set-Aside are not the same thing. The Applicable Frac�on tells 
the percentage of units and floor space that must be reserved for qualified low-income households in a 
specific building. The Minimum Set-Aside tells the minimum percentage of units that must be set-aside as 
tax credit units in the en�re project (as defined on Form 8609), and the federal income restric�on at which 
these units must be set-aside. To comply, a project must meet its Minimum Set-Aside, and each building 
within that project must meet its Applicable Frac�on. 

E. Average Income Test 

Per Treasury Regula�on 1.42-19, a project (as defined by Form 8609 Line 8b) with an Average Income 
Minimum Set-Aside Elec�on meets the Minimum Set-Aside test if at least 40% of the total units in the 
project cons�tute a “qualified group of units.” To be considered a “qualified group of units:” 

1. Each unit in the group must be a low-income unit- i.e., must be occupied by an eligible household, 
must be properly rent-restricted, and must be suitable for occupancy; and 

2. The average of the imputed income limita�ons for all units in the group must not exceed 60% AMI.   
Possible imputed income and rent limit designa�ons under the Average Income Test are 20%, 30%, 
40%, 50%, 60%, 70%, or 80% AMI. Other designa�ons are not allowed. A project is not required 
to have units designated at each of these various limits, as long as the average imputed income 
limita�on for the qualified group is at or below 60% AMI. 

Minimum Set-Aside Qualifying Group of Units (Applies to all Average Income projects): The owner must 
designate units at the various imputed income and rent limits in order to demonstrate that the unit mix 
will result in a qualifying group of units that meets the Minimum Set-Aside test. The average is calculated 
based on the AMI designa�on of the unit, not on the actual income of the household residing in the unit. 
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For example, if a unit is designated as a 60% AMI unit and the household moving into the unit is at 54% 
AMI, for purposes of calcula�ng the average this unit is considered 60% AMI. 

Applicable Frac�on Qualifying Group of Units (Applies only to Average Income projects with an Applicable 
Frac�on less than 100%): All units counted towards the applicable frac�on of any building in the 
development must collec�vely be included in a qualifying group of units for purposes of mee�ng the 
Applicable Frac�on. This qualifying group of units must have an average income limita�on that does not 
exceed 60% AMI.  Applicable Frac�on is s�ll calculated on a building basis. The average on a building-by-
building basis does not have to be below 60% as long as the average of all units in the qualifying group of 
units is below 60% AMI. 

NDHFA has established the following policies for the Average Income Test: 

1. AMI designa�ons are allowed to float between units within the project (i.e., a par�cular unit is not 
locked into a specific AMI level), but the total unit mix must be maintained as agreed upon in the 
Applica�on and as recorded in the Extended Use Agreement. The number of units agreed upon 
for each AMI level must be maintained, with the excep�on that NDHFA may allow and approve 
changes if needed to resolve noncompliance. 

2. NDHFA will consider the owner to have “designated” a unit based on the AMI level being: 

a. Recorded on the Tenant Income Cer�fica�on form in the file. 

b. Reported through Emphasys during the Annual Restric�on Review.  

i. NDHFA may also request an Annual Rent Compliance Report (ARCR) or rent roll for 
verifica�on of unit designa�ons. 

3. If a current qualified tenant transfers to another vacant unit in the project, the units swap AMI 
designa�ons. 

4. The income and rent restric�on on a unit must match. For example, a unit considered 40% AMI 
must be rented to a household at or below the 40% AMI income limit and gross rent must be at 
or below the 40% AMI rent limit. 

5. NDHFA does not impose any special rules on recer�fica�on requirements based on an Average 
Income elec�on. A 100% tax credit project that has elected Average Income is s�ll exempt from 
full recer�fica�ons. 

6. If a project requires recer�fica�on and the household’s income has increased at �me of 
recer�fica�on, NDHFA will con�nue to use the AMI level the household ini�ally qualified under at 
�me of move-in to calculate the Average Income Test, as long as the unit remains restricted at that 
rent level. The unit is not “redesignated” due to income increases at recer�fica�on. 

a. For example, a household had income at move-in under the 40% income limit and was treated 
as a 40% household with a 40% rent restric�on. At recer�fica�on, the household income now 
exceeds 40% AMI.  As long as the unit con�nues to be rent restricted at the 40% rent limit, 
NDHFA will con�nue to consider this a 40% unit for purposes of calcula�ng the Average 
Income Test. 

7. NDHFA will work with owners to allow reasonable correc�ons to restore compliance with average 
income requirements.  Such correc�ons may include redesigna�ng units or adding or removing 
units from the qualifying group of units. 

a. If an issue is discovered and corrected within the taxable year that the problem occurs, the 
owner will be allowed to correct the issue to ensure that there is a qualifying group of units 
and that the Minimum Set- aside test is met by the end of the taxable year.   
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b. If an issue is not discovered and corrected within the taxable year that the problem occurs, 
any retroac�ve correc�on to designa�ons must be made within 180 days of discovery of an 
issue by the owner or NDHFA. If discovered by the owner, the issue and suggested correc�on 
must be promptly communicated to NDHFA to benefit from this correc�on period. 

8. Repor�ng - Sec�on 42 requires the following repor�ng:  

a. The owner must annually report to the Agency the grouping of qualified units for the 
minimum set-aside.  

b. The owner must annually report to the Agency the grouping of qualified units for the 60% 
average income test (for the applicable frac�on).  

c. The owner must report changes in unit designa�ons upon effectua�on of the change and 
annually. 

d. Repor�ng will be completed via the Emphasys Cer�fica�on Portal as part of the Annual 
Restric�on Review. NDHFA may request at any �me a rent roll that includes the following: 

i. Unit Number 

ii. Square footage  

iii. Rental rate  

iv. Average income designa�on  

v. Move-in date  

vi. Next Available Unit (NAU), if applicable, with NAU form  

vii. Iden�fica�on of any units that had to change designa�ons for federal or state-allowed 
reasons 

1.18 Rent and Fees 

Units set aside as low-income must be rent restricted as required by Sec�on 42(g)(2) of the Code.  A unit 
is considered rent restricted if the “gross rent” does not exceed 30 percent of the applicable income limit.  

Gross Rent 

The Code defines gross rent as resident-paid rent plus a u�lity allowance and any non-op�onal fees.  The 
allowance is used to cover any u�li�es a resident is required to pay other than telephone, cable, or 
internet, unless the fee charged by the owner for telephone, cable or internet is not op�onal.  U�lity 
allowance procedures are described in detail in the U�lity Allowance Procedures sec�on. Gross rent must 
not exceed the applicable maximum rent as listed on the income and rent table in effect for the property 
as of the date of cer�fica�on.  

Gross rent does not include:  

• Housing assistance payments to the owner by HUD under Sec�on 8 of the United States Housing 
Act of 1937 or any comparable rental assistance program.  

• Rental assistance payments to the owner by Rural Development associated with loans made under 
Sec�on 515 of the Housing Act of 1949. 

• Fees for suppor�ve services (any service provided under a planned program of services designed 
to enable residents of a residen�al rental property to remain independent). These services must 
be op�onal.  
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Gross Rent Floor (Revenue Procedure 1994-57) 

Except for a low-income building described in sec�on 42(h)(4)(B) (a bond-financed building), the Internal 
Revenue Service will treat the gross rent floor in sec�on 42(g)(2)(A) as taking effect on the date an Agency 
ini�ally allocates a housing credit dollar amount to the building under sec�on 42(h)(1).  

However, the Service will treat the gross rent floor as taking effect on a building's placed-in-service date if 
the building owner designates that date as the date on which the gross rent floor will take effect for the 
building. An owner must make this designa�on to use the placed-in-service date and inform the Agency 
that made the alloca�on to the building no later than the date on which the building is placed-in-service.  

For a bond-financed building, the Service will treat the gross rent floor in sec�on 42(g)(2)(A) as taking 
effect on the date an Agency ini�ally issues a determina�on leter to the building. However, the Service 
will treat the gross rent floor as taking effect on a building's placed-in-service date if the building owner 
designates that date as the date on which the gross rent floor will take effect for the building. An owner 
must make this designa�on to use the placed-in-service date and inform the Agency that issued the 
determina�on leter to the building no later than the date on which the building is placed-in-service. 

Rent Increases 

Rent increases during term leases are prohibited.   

Sec�on 8 Assisted Units (IRC Sec�on 42(g)(2)) 

 A household with Sec�on 8 assistance that originally qualified for a set-aside unit may later be required 
to pay an amount of gross rent in excess of the tax credit rent limit due to increased earnings and 
decreased Sec�on 8 subsidy.  In this case, the Internal Revenue Code allows an excep�on to the rent limit 
as long as all of the following requirements apply:  

• The household originally qualified for a tax credit unit. 

• The household is a par�cipant in a housing subsidy program. 

• The household con�nues to receive a minimum of one dollar in subsidy.  

If at any �me the subsidy is revoked, the owner must lower the tenant rent to ensure that gross rent does 
not exceed the tax credit rent limit.  

Fees (In Addi�on to Rent) (26 CFR 1.42–11 Provision of Services)  

Generally, fees for facili�es or services may be charged to residents in addi�on to gross rent only if all three 
of the following statements are true:  

• The cost of the facili�es or services are not included in the project’s eligible basis. 

• The facili�es or services are op�onal. 

• There is a reasonable alterna�ve to using these facili�es or services.  

For example, if an owner offers washers and dryers in the units for an addi�onal fee, the cost of the 
washers and dryers must not be included in eligible basis and an alterna�ve such as laundry facili�es at 
the building must be provided. 

Allowable Fees Not Included in Gross Rent  

• Applica�on fees that do not exceed the actual out-of-pocket costs for checking tenant 
qualifica�ons such as income, rental history, credit history and criminal history. 

• Refundable fees such as security deposits.  

• Late Fees. 

• Pet deposits, rents, and fees.  



Low Income Housing Tax Credit Program Compliance Manual 
 

04/02/2024  12 

• Use of areas not included in the eligible basis (i.e. reserved parking, garage, or storage unit.) 

• Lease break fees, except in the case of a VAWA request. 

Allowable Fees Included in Gross Rent 

• Month-to-month lease fees  

• Renter’s insurance premium The Owner is required to obtain proof of the insurance at move-in 
and at all annual recer�fica�ons.  The actual monthly premium must then be included as a 
mandatory fee in the gross rent calcula�on. Failure to include the actual premium could result in 
a tenant paying over the maximum gross rent and impact the unit’s eligibility for tax credits.  

Any fees charged to the resident must be reasonable and in line with those charged by similar proper�es. 

Disallowed Fees 

The following fees may not be charged.   

• Wai�ng list fees.  

• Nonrefundable redecora�on fees. 

• Unit transfer fees/u�lity transfer fees.  

• Fees for preparing a unit for occupancy.  

• Deposits or monthly pet rent fees for service animals.  

If there is any ques�on about whether a specific fee is allowed, contact NDHFA.  

Overcharged Gross Rent  

Gross rent, as previously defined in this sec�on, may not exceed the maximum rent limit.  In addi�on, 
charge-backs of concessions may not raise the gross rent above the maximum rent limit for any given 
month.  In the event an Owner overcharges gross rent, the affected unit is out of compliance.  NDHFA is 
required to report overcharges of gross rent to the IRS using IRS Form 8823. NDHFA will also report to the 
IRS when the noncompliance is corrected.  Noncompliance is corrected when the resident-paid rent plus 
u�lity allowance is adjusted and is less than or equal to the applicable maximum rent limit.  Further, NDHFA 
requires owners to refund excess charges to the resident within 15 days of the day the overcharged rent 
is discovered.  The refund must be issued in a single payment or credit.  

1.19 U�lity Allowance Procedures 

An allowance for the cost of any u�li�es, other than telephone, cable television or Internet, paid directly 
by the tenant(s) and not by or through the owner of the building, is included in the computa�on of gross 
rent under IRC §42(g)(2)(B).  A separate es�mate is computed for each u�lity and different methods can 
be used to compute the individual u�lity allowances.  The u�lity allowance is computed on a building-by-
building basis.  The maximum rent that may be paid by the tenant must be reduced by u�lity allowance(s) 
obtained by the following methods.  

A. Buildings assisted by the Rural Housing Service.  If a building receives assistance from the Rural 
Housing Service (RHS-assisted building), the applicable u�lity allowance for all rent-restricted units in 
the building is the u�lity allowance determined under the method prescribed by the RHS for the 
building (whether or not the building or its tenants also receive other state or federal assistance). 

B. Buildings with Rural Housing Service assisted tenants. If any tenant in a building receives RHS rental 
assistance payments, the applicable u�lity allowance for all rent-restricted units in the building 
(including units occupied by tenants receiving rental assistance payments from HUD is the applicable 
RHS u�lity allowance.  
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C. Buildings regulated by HUD. If neither a building nor any tenant received RHS housing assistance, and 
the rents and u�lity allowances of the building are reviewed by HUD on an annual basis, the applicable 
u�lity allowance for all rent-restricted buildings is the applicable HUD u�lity allowance.  

D. Buildings with HOME funds. Home rules require Owners to use a project-specific u�lity allowance. 
Owners are not permited to use the PHA’s u�lity allowance for HOME-assisted units if HOME funds 
were commited on or a�er August 23, 2013. If HOME Funds were commited prior to August 23, 2013, 
Owners may con�nue to use the PHA’s u�lity allowance. For more informa�on, review the guidance 
provided in HOMEfires – Vol 13 No.2, May 2016. 

E. Other Buildings. If a building is neither an RHS-assisted nor a HUD regulated building, and no tenant 
in the building receives RHS tenant assistance, the applicable u�lity allowance for rent-restricted units 
maybe determined under the following methods:  

1. PHA Es�mate: This is the most common method used by LIHTC proper�es. A building owner may 
obtain a u�lity es�mate for each unit in the building from the PHA that has jurisdic�on over the 
building, provided the PHA agrees to provide the es�mate. The es�mate is obtained when the 
building owner receives, in wri�ng, informa�on from the PHA providing the es�mated per-unit 
cost of the u�li�es for units of similar size and construc�on for the geographic area in which the 
building is located.   

Note: If a property is not HUD regulated or RD regulated, the PHA allowance must be used for any 
unit that is receiving assistance from HUD through a Sec�on 8 voucher.  

2. Local U�lity Company Es�mate:  A building owner may obtain an es�mate in wri�ng from the 
local u�lity company that offers services to that building.  The es�mate must be provided on the 
u�lity company’s leterhead, be dated and signed by a representa�ve of the u�lity company, 
reference the property, and document that the es�mate is based on 12 months of usage at the 
current u�lity rates for units of similar sizes and construc�on, including any applicable taxes and 
fees. In the case of deregulated u�lity services, the owner may obtain an es�mate from only one 
u�lity company.  The u�lity company furnishing the es�mate must offer u�lity services to the 
building in order for that u�lity company’s rates to be used. The es�mate should include all 
“component deregulated charges” for providing the u�lity service.  

3. HUD U�lity Schedule Model:  The HUD Utility Schedule Model may be obtained by going to the LIHTC 
page on the HUD User website https://www.huduser.gov/portal/resources/utilallowance.html.  The 
u�lity data used in this model may be no older than the u�lity rates in place for 60 days prior to 
the beginning of the 90-day period.  The building owner will bear any, and all costs associated with 
using this method.  Owners who use this model will need to document the source and content of 
all factors entered into the model.  NDHFA strongly encourages the use of an unrelated licensed 
or professional third party to complete the es�mates.  

4. Energy Consump�on Model:  This model may be used by a building owner to calculate u�lity 
allowance es�mates based on an analysis of energy, water, and sewage consump�on.  At 
minimum, this consump�on and analysis model must take into account the unit size, building 
orienta�on, design, materials, mechanical systems, building loca�on and appliances.  In order to 
use this method, the building owner must have the calcula�ons performed by a cer�fied/licensed 
engineer or other state agency approved qualified professional.  One of the requirements of using 
such an engineer/licensed professional is that the engineer is unrelated to the building owner.  
The data in this op�on is also limited to no more than the 12-month period ending no earlier than 
60 days prior to the 90-day period (defined later in this ar�cle).  The building owner will bear all 
costs if this op�on is chosen. 

5. Agency Es�mate:  Under this op�on, a building owner may obtain a u�lity es�mate for each unit 
in the building from the state agency that has jurisdic�on over the building as long as the state 

https://www.huduser.gov/portal/resources/utilallowance.html
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agency is willing to provide it.  The data must factor in, at minimum, local u�lity rates, property 
type, climate variables by region in the state, mechanical systems, building materials, and taxes 
and fees on u�lity charges.  The data is limited to no more than the 12-month period ending no 
earlier than 60 days prior to the 90-day period (defined later in this ar�cle).  The state agency has 
op�ons of how to obtain the es�mate and the building owner will bear any costs associated with 
obtaining this es�mate if this op�on is chosen.  At this �me, NDHFA is not providing this op�on. 

Changing methods 

Owners may change the method used for calcula�ng a u�lity allowance in order to most accurately 
calculate the u�lity allowance for a property.  NDHFA must be no�fied of the proposed change.  If the 
Owner selects the Energy Consump�on Model, NDHFA must review the proposed allowance prior to use.   

Allowable methods for u�lity allowance calcula�ons are based on the funding that the property has 
received. Some calcula�on methods are not allowed by certain funding types and are subject to change 
as revisions are made by the funding sources.  

Owners/Agents are responsible for knowing the allowed method of each funding source and should check 
with NDHFA when trying to determine if a specific method can be u�lized. 

Annual Updates 

U�lity allowances must be reviewed at least once each calendar year by the building owner and updated, 
if necessary, based on current u�lity rates.  These reviews must also take into considera�on any changes 
to the building that affect energy consump�on and u�lity allowances such as building updates and energy 
conserva�on measures.  Building owners are required to maintain records of all u�lity data received, 
es�mates used, and no�fica�ons made to tenants and state agencies throughout the extended use period.   

Under regula�on 26 CFR §1.42-10(c), if the applicable u�lity allowance changes as part of the annual 
update, the new u�lity allowance must be used to calculate gross rents no sooner or later than 90 days 
a�er the change takes effect.  This is referred to as the “90-day period.” In other words, when the u�lity 
allowance changes, the owner must demonstrate that the new u�lity allowance was not implemented and 
used to calculate gross rents for exis�ng LIHTC households un�l the first day immediately following the 90-
day period.  The 90-day period begins on the effec�ve date of the new u�lity allowance schedule.  This 
requirement is applicable throughout the extended use period (as defined in in the development’s LURA).  

If the Owner is using a u�lity allowance other than the Public Housing Authority Schedule, the updated 
allowance es�mates must also be made available to all tenants of the building at the beginning of the 90-
day period.  This can be accomplished by pos�ng the new schedule in a common area or delivering them 
to each household by mail.  

During this period, the state agency may also require addi�onal data or informa�on if they deem it to be 
necessary. 

Sub-Metering 

Sub-metering measures tenants’ actual u�lity consump�on and tenants pay for the u�li�es they use.  A 
sub-metering system typically includes a master meter, which is owned or controlled by the u�lity 
supplying the electricity, gas, or water, with overall u�lity consump�on billed to the building owner.  In a 
sub-metered system, building owners (or their agents) use unit-based meters to measure u�lity 
consump�on and prepare a bill for each residen�al unit based on consump�on.  The building owners (or 
their agents) retain records of resident u�lity consump�on, and tenants receive documenta�on of u�lity 
costs as specified in the lease.   

No�ce 2009-44 clarifies that, for purposes of Treas. Reg. § 1.42-10(a), u�lity costs paid by a tenant based 
on actual consump�on in a sub-metered rent-restricted unit are treated as paid directly by the tenant and 
not by or through the Owner of the building.   
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A. The u�lity rates charged to tenants in each sub-metered rent-restricted unit must be limited to the 
u�lity company rates incurred by the building owners (or their agents). 

B. If building owners (or their agents) charge tenants a reasonable fee for the administra�ve costs of sub-
metering, then the fee will not be considered gross rent under IRC §42(g)(2).  The fee must not exceed 
an aggregate amount per unit of 5 dollars per month unless State law provides otherwise.  

C. If the costs for sewerage are based on the tenants’ actual water consump�on determined with a sub-
metering system and the sewerage costs are on a combined water and sewerage bill, the tenants’ 
sewerage costs are treated as paid directly by the tenants for purposes of the u�lity allowances 
regula�ons. 

No�ce 2009-44 is effec�ve for u�lity allowances subject to the effec�ve date in Treas. Reg. §1.42(a)(4).  
Consistent with Treas. Reg. §1.42-12(a)(4), building owners (or their agents) may rely on No�ce 2009-44 
for any u�lity allowances effec�ve no earlier than the first day of the building owner’s taxable year 
beginning on or a�er July 29, 2008. 

1.20 Rent and Income Limit Publica�on 

NDHFA publishes income and rent limits, based on area median income for developments receiving a 
LIHTC alloca�on.  NDHFA will provide updated limits as made available by HUD.  Beginning with the release 
of AMGI tables for 2009, HUD is providing a separate table for IRC §§ 42 and 142(d) projects, which HUD 
now collec�vely refers to as “Mul�family Tax Subsidy Projects” (MTSP).  The Owner is ul�mately 
responsible for using the correct income and rent limits. 

Hold Harmless 

The IRS protects owners of all LIHTC projects from decreases in rent and income limits. This is referred to 
as “Hold Harmless” protec�on.  Once a LIHTC project is placed-in-service, if the limits for the county in 
which the project is located go down from one year to the next, the project is not required to implement 
the new limits and may con�nue to use the higher limits already in place.  To be held harmless a LIHTC 
project must have been placed-in-service prior to the implementa�on cutoff date of the new limits.  

HERA Special Income Limits 

In 2009, HUD began publishing “HERA special” income limits for coun�es impacted by the hold-harmless 
policy. Where applicable, the HERA limits must be used by all tax credit projects placed-in-service on or 
before December 31, 2008. However, not all coun�es will have HERA special limits every year. Projects 
placed-in-service in 2009 or later are not eligible to use the HERA special limits, including projects that 
receive a subsequent credit alloca�on. Reminder: project is defined by the elec�on on Line 8b of Form 
8609. A mul�ple building project is considered placed-in-service on the date the first building in that 
project places in service. 

A project is eligible to use the HERA special limits if: 

A. The county in which the project is located has HUD published HERA special limits for the year, and 

B. The project placed in service on or before December 31, 2008. 

Resyndica�on  

Once a project receives a subsequent alloca�on of tax credits, it is no longer eligible to use HERA special 
limits. Likewise, the owner may no longer rely on the previous alloca�on’s highest set of Hold Harmless 
Limits.  Under the new alloca�on, the Hold Harmless protec�on will be reset to the limits used in the first 
year of the new alloca�on.  
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1.21 Unit Transfers  

Within the Same Building  

When a current qualifying household in a tax credit unit transfers to another unit within the same building, 
the newly occupied unit adopts the status of the vacated unit, and the vacated unit adopts the former 
status of the newly occupied unit. In other words, the two units swap their status with one another. The 
result is that the household simply transfers and is not required to be cer�fied as a new move-in. However, 
a Unit Transfer TIC is required to document the changes regarding the rent, u�lity allowance, and set-aside.  

To Another Building  

When a current qualifying household transfers to a unit in another building within the same project*, the 
newly occupied unit adopts that status of the vacated unit, and the vacated unit adopts the former status 
of the newly occupied. However, the transferring household’s income may not be above the 140% limit. A 
Unit Transfer TIC is required.  

Excep�on: Proper�es financed with both Private Ac�vity Bonds and LIHTC.  A transfer from one building 
to another within the same project must always be treated as a new move-in. The household must qualify 
for the new unit based on the current applicable income limit.  

* To determine whether your buildings are treated as individual projects or as one multiple building project, 
refer to the property’s first-year IRS Form 8609 line item 8b. 

1.22 Non-Transient Occupancy; IRC Sec�on 42(i)(3)(B)(i) and (iii)  

A unit is considered non-transient when the ini�al lease is signed for a term is six months or longer, 
regardless of whether or not the household actually remains in the unit for that length of �me. A�er the 
ini�al six-month term, renewal lease terms may be month-to-month. 

Federal regula�ons allow shorter leases for certain types of transi�onal housing for homeless individuals 
and for SRO units. The following types of housing are exempt from the six-month minimum lease period:  

A. The building is used exclusively to facilitate the transi�on of formerly homeless individuals (as defined 
in Sec�on 103 of the Stewart B. McKinney Homeless Assistance Act) to independent living. 

B. Single Room Occupancy (SRO) projects. 

If a unit meets one of the excep�ons, the ini�al lease term may be less than six months. Otherwise, all 
ini�al leases must be for a term of at least six months.  

1.23 General Public Use (26 CFR 1.42-9)  

To be eligible for tax credits, low-income units must be offered for use by the general public. Owner 
preferences for certain popula�on groups (homeless, persons with disabili�es, older persons, ar�sts, etc.) 
are permited provided the preference does not violate Fair Housing, is documented in the writen tenant 
criteria, and approved by NDHFA.  

Effec�ve July 30, 2008, the Housing and Economic Recovery Act of 2008 (HERA), HR 3221, amends the 
general public use requirement to allow for occupancy restric�ons or preferences that favor residents:  

A. With special needs. 

B. Who are involved in ar�s�c or literary ac�vi�es. 

C. Who are members of a specified group under a federal program, a state program, or a policy that 
supports housing for such a specified group.  

This rule affects any building placed-in-service at any �me. 

Low-income units are not offered to the general public if they are provided solely for a member of a social 
organiza�on or provided by an employer for its employees. Likewise, units in a hospital, nursing home, 
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sanitarium, life care facility, or intermediate care facility for the mentally and physically disabled are not 
considered for use by the general public and is therefore not eligible for LIHTC. 

1.24 Tenant Selec�on Plans 

All developments must have a writen Tenant Selec�on Plan that describes the applicable program 
eligibility requirements and the screening policies implemented by management. NDHFA will review the 
Tenant Selec�on Plan during the pre-lease process as well as during tenant file reviews.    

There are no federal or state requirements for the LIHTC program regarding criminal or credit background 
checks, landlord references, or a minimum income necessary for occupancy. Implementa�on of these 
selec�on criteria is up to owner/ management discre�on, as long as the screening criteria are applied 
equally to all applicants and do not violate any Fair Housing or related regula�ons. Screening criteria must 
also comply with the requirements of any other funding sources. 

Owners implemen�ng criminal background checks must ensure that such screening policies do not violate 
Fair Housing. Tenant selec�on plans and screening criteria must be established in compliance with HUD’s 
“Office of General Counsel Guidance on Applica�on of Fair Housing Act Standards to the Use of Criminal 
Records by Providers of Housing and Real Estate Related Transac�on” no�ce issued on April 4, 2016. Per 
that no�ce, arrest records are not sufficient basis for denying an applica�on. Convic�on records may be 
used for tenant screening, but “a blanket prohibi�on on any person with any convic�on record- no mater 
when the convic�on occurred, what the underlying conduct entailed, or what the convicted person has 
done since then” is not permissible. Tenant selec�on policies must “accurately dis�nguish between 
criminal conduct that indicates a demonstrable risk to resident safety and/or property and criminal 
conduct that does not” and must “take into account the nature and severity of an individual’s convic�on.” 

Addi�onally, there are no regula�ons governing ci�zenship requirements for LIHTC tenants.  Since the Fair 
Housing Act does not prohibit discrimina�on based solely on ci�zenship status, owners may ask applicants 
to provide documenta�on of ci�zenship or immigra�on status as part of the screening process. If the 
owner chooses to implement such a policy, the screening criteria must be established in wri�ng and 
applied in a uniform, nondiscriminatory fashion with cau�on to avoid any discriminatory impact based on 
Fair Housing protected classes- par�cularly race, color, or na�onal origin. Owners should be aware that 
other housing programs (such as Sec�on 8, other HUD programs, or RD programs) may have stricter 
ci�zenship requirements that must be followed if the project has addi�onal funding sources. 

Because many of these tenant selec�on criteria are le� to the discre�on of the owner, it is required that 
each development implements a writen Tenant Selec�on Plan. This document must be made available to 
all applicants and tenants and will be reviewed by NDHFA during file reviews. 

At a minimum, a Tenant Selec�on Plan must include the following:  

A. Occupancy standards in effect (how many tenants can live in a unit based on size of the unit). 

B. Program eligibility factors, including income limits and student status eligibility. 

C. Any minimum income requirements imposed by management, if applicable. Minimum income 
requirements may not be applied to applicants with tenant-based rental assistance or for units with 
project-based rental assistance. While a minimum income requirement may be imposed, the tenant 
selec�on plan cannot require all applicants to be employed as this could have a disparate impact under 
Fair Housing. 

D. Any ci�zenship requirements imposed by management or required by another funding source, if 
applicable. 

E. Specifics on the informa�on that is analyzed when performing credit checks, criminal background 
checks, and previous landlord references. Management should clearly spell out what findings 
cons�tute a rejec�on of applica�on. Criminal background check policies must comply with the 2016 
HUD Office of General Counsel guidance as described above. 
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F. Explana�on of the applica�on and wai�ng list process, including a process through which an applicant 
is no�fied in wri�ng of rejec�on and can then choose to appeal the rejec�on decision. 

G. Explana�on of the transfer policies in effect. 

H. Breakdown of any special preferences set aside at the project (e.g., units reserved for special needs 
popula�ons). 

I. Housing for Older Persons Act (age restric�on on the project). 

J. List of any other relevant items used in considering the household’s eligibility for occupancy. 

When crea�ng a development’s Tenant Selec�on Plan, the owner must be careful to follow all applicable 
tax credit eligibility regula�ons (including General Public Use), nondiscrimina�on requirements including 
Fair Housing and the Violence Against Women Reauthoriza�on Act, HUD guidance on criminal background 
checks, and applicable local occupancy standards. 

With the excep�on of accessible units, all units should be leased on a first-come first-served basis with 
tenants selected in chronological order from the wai�ng list. 

NOTE: Units designated as permanent suppor�ve housing for persons experiencing homelessness are 
subject to special tenant selec�on requirements. 

1.25 Reasonable Accommoda�ons and Modifica�ons Procedure 
NDHFA strongly advises all owners to have a writen policy describing how they will handle requests for 
reasonable accommodation and modifications. The main steps are outlined below. In this context, “owner 
agent” means the person receiving the request for a reasonable accommodation or modifica�on, most likely 
the onsite management agent: 

A. Resident or a family member or someone else ac�ng on the resident’s behalf makes a request for an 
accommodation or modification.  A request can be made either orally or in wri�ng.  If this request is made 
orally, the owner agent should document the nature of the request and the date and time received. 

B. Owner agent verifies the need only if (1) the disability is not obvious, (2) if unsure if the disability is permanent 
or temporary, and/or (3) if unsure how the request relates to the need (i.e., does not understand correlation 
between the person’s needs and the request made). The form used to request verifica�on cannot ask specific 
information about the nature of a person’s disability. The purpose of verifica�on is to verify that the person 
meets the Fair Housing Act defini�on of disability and that the requested accommodation or modification is 
necessary for that person’s equal opportunity to enjoy and use the housing. 

C. If verifica�on supports the need, then the owner agent must take the necessary steps to provide the 
accommodation or modification. An undue delay is noncompliance and is treated in the same manner as a 
denial. 

D. If verifica�on does not support the need, then the owner agent should schedule an interac�ve mee�ng with 
the resident to request clarifica�ons and attempt to achieve a mutually acceptable resolu�on of the issue. The 
owner agent should carefully explain the concerns or ques�ons related to the request and, if applicable, why 
the request is being denied. 

E. Document the tenant file with all related information. 

1.26 Vacant Unit Rule (26 CFR 1.42-5(c)(1)(ix), Revenue Ruling 2004-82, Q9) 

If a low-income unit in the project becomes vacant during the year, the owner must make reasonable 
atempts to rent that low-income unit, or the next available unit of comparable or smaller size, to income-
qualifying tenants before any other units in the project are rented to tenants that do not income-qualify. 
Owners must also atempt to make the unit ready for occupancy within a reasonable �me.  

Atempts to lease the tax credit units must be documented and the documenta�on kept on file in 
accordance with the LIHTC Record Reten�on Requirements outlined in this manual. 
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1.27Employee Units (Common Units) (Revenue Ruling 1992-61)  

Units occupied by full-�me resident managers or other full-�me onsite employees that are necessary for 
the opera�on of the project are treated as part of the residen�al rental property and included in a 
building’s eligible basis but are not considered residen�al rental units. 

These units are not included in the applicable frac�on of the building.  The owner of a project with an 
employee unit may choose to require the employee to pay rent and u�li�es. 

Employee or common units no longer needed must be converted to LIHTC at the highest set-aside available 
at the property. 

1.28 Good Cause Evic�on and Rent Increase Protec�on (Revenue Ruling 2004-82, Q5)  

The IRS determined that during the en�re extended use period, owners of LIHTC proper�es are prohibited 
from the following ac�ons: 

A. Evic�ng a household from a LIHTC unit or termina�ng their tenancy within the lease term other than 
for “good cause.” 

B. Increasing the gross rent of a LIHTC unit in a manner not permited by Sec�on 42.  

C. The owner determines what “good cause” is in the lease.  NDHFA recommends consul�ng legal 
counsel for further advice.  

If the extended use period is terminated due to foreclosure or deed-in-lieu of foreclosure, the following 
ac�ons are prohibited for three years following the termina�on of the extended use period:  

A. Evic�ng a household from a LIHTC unit or termina�ng their tenancy within the lease term other than 
for “good cause.” 

B. Increasing the gross rent of an exis�ng household in a LIHTC unit in a manner not permited by Sec�on 
42.  

Pursuant to Sec�on 1.42-5(c)(1)(xi), owners must cer�fy annually that, for the preceding 12-month period, 
no tenants in low-income units were evicted or had their tenancies terminated other than for good cause 
and that no tenants in low-income units had an increase in the gross rent not otherwise permited under 
Sec�on 42. 

1.29 Violence Against Women Act (VAWA)  

The Violence Against Women Act (VAWA), enacted in 1994, is legisla�on designed to improve criminal 
jus�ce and community-based responses to domes�c violence, da�ng violence, sexual assault and stalking 
in the United States.  The 2013 reauthoriza�on of VAWA expanded the housing protec�ons from VAWA 
2005 to include Low Income Housing Tax Credit developments.  

VAWA protects vic�ms of domes�c violence, da�ng violence, sexual assault, or stalking, as well as affiliated 
individual(s), generally, from being denied housing assistance or being evicted as a result of an incident of 
domes�c violence, da�ng violence, sexual assault, or stalking that is reported and confirmed.   

The VAWA 2013 reauthoriza�on enhances judicial and law enforcement tools to combat violence against 
women, improves services for vic�ms, and strengthens the health care system’s response to violence 
against women. It should be noted that the protec�ons for VAWA covered violence include sexual assault, 
women, men, and people in same-sex rela�onships. 

Documenta�on  

A. No�ce of Tenant’s Rights - VAWA 2013 requires covered housing providers to distribute a no�ce of 
applicant or tenant’s rights at three points: upon denial of admission, upon admission; or with a no�ce 
of evic�on or subsidy termina�on.  
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B. Model Emergency Plan- The emergency transfer plan communicates to your tenants your 
commitment to providing safeguards afforded by VAWA and explains the process for a tenant seeking 
assistance under VAWA.  

C. VAWA 2013 Lease Addendum- a lease addendum reitera�ng the lease is subject to the provisions of 
VAWA.  

D. Cer�fica�on of Domes�c Violence – a document that allows the tenant to communicate their request 
for relief under VAWA.  

E. Emergency Transfer Request- a document that can be u�lized by a tenant seeking emergency transfer 
from their unit under VAWA.  

Sample forms are available at: htps://www.ndhfa.org/index.php/compliance/vawa/. 

1.30 Target Popula�on Set Aside Units 

Projects that received points for Permanent Suppor�ve Housing agreed to set aside designated units which 
must be held for occupancy for members of the special needs popula�on selected by the applicant for 
points, the Target Popula�on.  

During the ini�al lease-up, priority shall be given in the tenant screening process to income-qualified 
households in the Target Popula�on.  Units shall be set aside for qualified Target Popula�on households 
un�l the earlier of such �me as the Project’s minimum Permanent Suppor�ve Housing commitment has 
been met or for a period of 90 days from the placed-in-service date.  

Once a unit occupied by a Target Popula�on household is physically vacated, that unit shall be held for a 
minimum of 60 days for occupancy by another qualified Target Popula�on household unless the Project 
otherwise already complies with the minimum Permanent Suppor�ve Housing unit percentage pledged 
on the applica�on and required under the LURA.  Diligent efforts to market the available unit to the Target 
Popula�on shall be demonstrated during this �me period. If a�er the 60-day period the unit is then leased 
to a household that is not within the Target Popula�on, and the Project does not otherwise meet the 
minimum required Permanent Suppor�ve Housing unit percentage, the next subsequent available unit 
shall be set aside for and marketed to the Target Popula�on for 60 days.  This subsequent next-available-
unit rule will con�nue to apply un�l the Project has once again met its Permanent Suppor�ve Housing unit 
percentage. 

1.31 Reserve Accounts 

All projects are required to maintain opera�ng and replacement reserve accounts. Projects should refer 
to the applicable Qualified Alloca�on Plan (QAP) for addi�onal reserve account guidance.  

Each reserve account iden�fied in this sec�on (opera�ng and replacement) must be maintained in 
separate accounts held in a federally insured financial ins�tu�on or the Bank of North Dakota.  Reserve 
accounts must also be separate from the project’s ordinary opera�ng account. 

Opera�ng Reserve 

Un�l the project has achieved a minimum of five years of stabilized opera�ons, all projects will be required 
to establish and maintain an opera�ng reserve equal to a minimum of six months of projected opera�ng 
expenses to include mandatory debt service payments and annual replacement reserve payments. This 
requirement can be met with one of the following: 

A. An up-front cash reserve. 

B. A personal guarantee from the developer/general partner with a surety bond to stand behind the 
personal guarantee. 

C. Partnership documents specifying sa�sfactory establishment of an opera�ng reserve.   

https://www.ndhfa.org/index.php/compliance/vawa/
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Replacement Reserve 

A replacement reserve must be maintained for the term of the compliance period through the extended 
use period. The amount of contribu�on required was determined in the applicable QAP under which the 
project was funded. This account shall be used for major repair or project-wide replacement of building 
systems and components and not for rou�ne maintenance or upkeep expenses.  Project owners shall be 
required to provide NDHFA with a record of all ac�vity in the replacement reserve account during the prior 
fiscal year in conjunc�on with submission of the project’s annual compliance monitoring materials.   

Projects that received alloca�ons under the 2018 and newer QAPs may use replacement reserves only for 
the intended purpose of funding capital improvements and replacement of long-lived capital assets and 
may not be distributed to owners or partners at least un�l the end of the extended use period. 

Owners must ensure that sufficient allowance is made for rou�ne maintenance and upkeep items such as 
repairs, unit turn around, cleaning, pest control, grounds maintenance and snow removal, as these 
expenses are not eligible to be paid for using replacement reserves. Such costs are opera�ng expenses, 
paid from sufficient opera�ng income (rents).  Therefore, opera�ng reserves should be used if opera�ng 
revenues are insufficient to cover opera�ng expenses.  Items covered in full by insurance, product 
warran�es, or tenant security/damage deposits are not eligible for reimbursement from the replacement 
reserve. 

In general, the replacement of small individual items is considered a repair.  If an item is replaced 
throughout the project over a short period of �me, it may be considered a capital improvement, and 
therefore eligible to be paid with replacement reserves.  For example, the replacement of three sink 
fixtures would be considered a repair.  However, the replacement of all sink fixtures throughout the 
property would be considered eligible for replacement reserve use.  Owners and property managers are 
encouraged to contact NDHFA with any ques�ons. 

SECTION 2: QUALIFICATION OF APPLICANTS 

Applicants for LIHTC units should be advised early in their ini�al visit to the property that there are 
maximum income limits that apply to the units. Management should explain to poten�al tenants that the 
an�cipated income of all adult persons (and the unearned income of minors) expec�ng to occupy the unit 
must be verified prior to occupancy (with the excep�on of foster adults, foster children, and live-in aides.)  

2.01 The Applica�on 

A fully completed applica�on is cri�cal to an accurate determina�on of eligibility.  The informa�on 
furnished on the applica�on should be used as a tool to determine all sources of income and assets.  
NDHFA encourages the use of the sample Rental Applica�on form.  If management chooses to use their 
own applica�on, it must solicit sufficient informa�on to make an accurate determina�on of the 
household’s total income and assets using HUD 4350.3 standards.  It is recommended that roommates 
complete separate applica�ons.   

A�er the household completes the applica�on, the owner/manager must verify all income and assets.  
A�er all income and assets have been verified, the owner/manager must then complete the Tenant 
Income Cer�fica�on (TIC).  The TIC must be signed and dated by both the tenant(s) and owner/manager 
and a copy retained in the tenant file.  The TIC must be used for all move-ins. The TIC, along with the lease, 
is to be executed prior to move-in.  All occupants in a LIHTC unit must be cer�fied and under lease.   

Any file documenta�on completed or obtained from a third party should be complete and accurate. Any 
correc�ons should be made by crossing out incorrect data, wri�ng corrected informa�on, and date and 
ini�al the correc�on. Correc�on fluids (white-out) are not permissible.  
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2.02 Leases and Tax Credit Lease Rider 

NDHFA’s Tax Credit Lease Rider, or an acceptable subs�tute, is required to be incorporated into each lease 
as part of the ini�al lease packet and, if renewal leases are used, at renewal.  Acceptable subs�tutes may 
include language within the lease or an owner-prepared lease addendum, either of which must contain 
similar language to the NDHFA-provided addendum.  If leases are automa�cally renewed, a new lease 
addendum is not required because the original lease addendum �ed to the original lease remains in effect. 

2.03 Ci�zenship 

There are no ci�zenship requirements for the LIHTC program. However, ci�zenship requirements may 
apply if the property received funding from a source outside of the LIHTC program or if it is stated in the 
project’s Tenant Selec�on Policy (see sec�on 1.23). 

2.04 Determining Household Size  

The Owner/Agent must consider all individuals who will reside in the unit to determine the appropriate 
household composi�on and family size for purposes of occupancy standards and income limits,  

According to HUD guidance, “household members” include all persons (adult and children) authorized to 
reside in the unit for the purpose of occupancy standards; “family members” are persons counted for 
income limit purposes as well as occupancy standards. 

To this end, the following are considered household members for occupancy standards only. They are not 
included to determine the applicable income limit: 

A. Foster children 

B. Foster adults 

C. Live-in aides and their children 

D. Guests 

There will be �mes when absent family members will be included as part of the household composi�on 
for occupancy standards and for determining the applicable income limit. Such family members include: 

A. Children temporarily placed in a foster care home away from the household and are expected to 
return. 

B. Children present at least 50 percent of the �me, as mandated by joint custody arrangements. 

C. Children who are away at school but return to the household during school recesses. 

D. Unborn children. 

E. Children in the process of being adopted. 

F. Family members temporarily absent due to military service or an out-of-state job assignment.  

G. Children of deployed military personnel.  

H. Family members in rehabilita�on facili�es or hospitals for a limited �me period or longer. 

I. If a family member is permanently confined to a nursing home or hospital, the family makes the 
decision as to whether to include the permanently confined family member as part of the household’s 
composi�on. 

2.05 Annual Income 

Annual income is defined as the gross amount of earned and unearned income to be received by all adult 
family members (18 years of age and older, including full-�me and part-�me students) and the gross 
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unearned income of minor family members during the 12 months following the date of cer�fica�on or 
recer�fica�on. 

The owner agent must generally use current circumstances to an�cipate income. However, if informa�on 
is available on known changes expected to occur during the year, the owner must use that informa�on to 
determine the total an�cipated income. 

Whose income and assets are counted? 

Family Members Employment Income Unearned/Asset Income 

Head of Household Yes Yes 

Spouse/Co-Head Yes Yes 

Other Adult Yes Yes 

Dependents (under age 18)* No Yes 

Full-Time Dependent Student ** See Note Below Yes 

Temporarily Absent Member Yes Yes 

Temporarily Absent Military Yes Yes 

Member permanently living in 
hospital or nursing home*** See Note Below See Note Below 

Household Members 

Live-in Aide, foster children, foster 
adults, guest, co-signors, etc. No No 

  

*Emancipated minors who are not head, spouse, or co-head are considered dependents.  

**If a full-�me student over 18 is a dependent of the household, only a maximum of $480 (adjusted by 
infla�on) of earned income is included in annual household income.  

***A household has the right to decide if a person permanently confined to a hospital or nursing home 
will be included as a household member. If the individual is included as a household member, their 
income must be cer�fied and included, but they may not be designated as head, co-head, or spouse.  

A. Nonrecurring income: Income that is not recurring is not counted as income. Examples of income that 
is considered nonrecurring and thus excluded include: 

1. Payments from the U.S. Census Bureau for employment las�ng no longer than 180 days and not 
culmina�ng in permanent employment. 

2. Direct federal or state payments for economic s�mulus or recovery. 

3. Tax refunds or tax credits. 

4. Gi�s for significant life events or milestones (holidays, birthdays, weddings, baby showers, etc.). 

5. Lump sum addi�ons to net family assets, including lotery or contest winnings. 

6. Non-monetary, in-kind dona�ons such as food, clothing, or toiletries received from a food bank or 
similar organiza�on. 
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7. Nonrecurring payments made to the family or to a third-party on behalf of the family to assist with 
u�li�es or evic�on preven�on. 

8. Security deposits to secure housing. 

9. Payments for par�cipa�ng in research studies (depending on the dura�on). 

10. Other general one-�me payments. 

B. Sporadic or seasonal income: The owner must use reasonable judgment to determine the most 
reliable method of calcula�ng income in scenarios where income fluctuates, such as when income is 
received as an independent contractor, day laborer, or seasonal worker. 
 
1. A day laborer is defined as “an individual hired and paid one day at a �me without an agreement 

that the individual will be hired or work again in the future.” 

2. An independent contractor is defined as “an individual who qualifies as an independent contractor 
instead of an employee in accordance with the Internal Revenue Code Federal income tax 
requirements and whose earnings are consequently subject to the Self-Employment tax.”  

a. Individuals with “gig income”, such as babysiters, rideshare or app-based delivery drivers, or 
others who earn income through any app, website, or digital pla�orm, typically fall into the 
category of independent contractors.  

3. A seasonal worker is defined as “an individual who is: 1) hired into a short-term posi�on (e.g., for 
which the customary employment period for the posi�on is six months or fewer); and 2) 
employment begins about the same �me each year (such as summer or winter). Typically, the 
individual is hired to address seasonal demands that arise for the employer or industry.” Examples 
include employment linked to holidays, agricultural seasons, lifeguards, ballpark vendors, 
snowplow drivers, etc. 

Such income does not meet HUD’s defini�on of “nonrecurring” and must be counted as income.  
If income cannot be determined using current informa�on, the owner may an�cipate income 
based on the actual income that was earned within the last 12 months prior to the income 
determina�on. However, the previous year’s income should not be used if informa�on is available 
that shows the situa�on has changed. 

Note that income limits are based on gross annual income, not adjusted annual income. Allowances 
commonly used in some federal housing programs, like childcare allowance, elderly household allowance, 
dependent allowance, handicapped assistance allowance, medical deduc�ons, etc., are not permited to 
be subtracted from the household’s gross annual income to determine income eligibility for LIHTC units. 

Income Inclusions and Exclusions  

Any income source specifically not excluded must be included. Please refer to 24 CFR 5.609 (b) and (c) 
(Atachment A) for specifics. You will find the most current version of this regula�on on the NDHFA 
website.  

2.06 Assets 

Net Family Assets Defined 

Net family assets are defined as the net cash value of all assets owned by the family (except necessary 
personal property and specifically excluded assets), a�er deduc�ng reasonable costs that would be 
incurred to dispose of real property, savings, stocks, bonds, and other forms of investment. 

There are three types of assets: 

A. Real property is included in net family assets. Real property includes land or a home. 
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B. Necessary personal property is excluded from net family assets. Necessary personal property includes 
(1) items essen�al to the family for the maintenance, use, and occupancy of the premises as a home, 
(2) items necessary for employment, educa�on, or health and wellness, (3) items that assist a 
household member with a disability or that may be required for a reasonable accommoda�on for a 
person with a disability, and (4) personal effected including items that are convenient or useful to a 
reasonable existence and that support and facilitate daily life within the home. 

C. Non-necessary personal property includes bank accounts, other financial investments, luxury items, 
and other items not counted as necessary personal property. Non-necessary personal property is 
treated as follows: 

1. If combined value > $50,000 (adjusted by infla�on) include in net family assets. 

2. If combined value < $50,000 (adjusted by infla�on) exclude from net family assets, but actual 
income from the assets is s�ll included as income. 

See Table F1 from HUD No�ce H 2023-10/PIH 2023-27 (copied below) for examples of necessary 
personal property versus non- necessary personal property. 

Necessary Personal Property Non-Necessary Personal Property 
• Car(s)/vehicles(s) that a family relies on for 

transportation for personal or business use (e.g., 
bike, motorcycle, skateboard, scooter) 

• Furniture, carpets, linens, kitchenware 

• Common appliances 

• Common electronics (e.g., radio, television, DVD 
player, gaming system) 

• Clothing 

• Personal effects that are not luxury items (e.g., 
toys, books) 

• Wedding and engagement rings 

• Jewelry used in religious/cultural celebrations and 
ceremonies 

• Religious and cultural items 

• Medical equipment and supplies 

• Health care related supplies 

• Musical instruments used by the family 

• Personal computers, phone, tablets, and related 
equipment 

• Professional tools of trade of the family, for 
example, professional books 

• Educational materials and equipment used by the 
family, including equipment to accommodate 
persons with disabilities 

• Equipment used for exercising (e.g., treadmill, 
stationary bike, kayak, paddleboard, ski 
equipment) 

• Recreational car/vehicle not needed for day-to-
day transportation (campers, motorhomes, travel 
trailers, all-terrain vehicles (ATVs) 

• Bank accounts or other financial investments (e.g., 
checking account, savings account, stocks/bonds) 

• Recreational boat/watercraft 

• Expensive jewelry without religious or cultural 
value, or which does not hold family significance 

• Collectibles (e.g., coins/stamps) 

• Equipment/machinery that is not used to 
generate income for a business 

• Items such as gems/precious metals, antique cars, 
artwork, etc. 
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The market value of an asset is its dollar value on the open market. The cash value of an asset is the market 
value minus reasonable expenses incurred to convert the asset to cash, including for example: 

• Penal�es or fees for conver�ng financial holdings. Any penal�es, fees, or transac�on charges incurred 
when an asset is converted to cash are deducted from the market value to determine its cash value.   

• Costs of selling real property. Setlement costs, real estate transac�on fees, payment of 
mortgages/liens against the property, and any legal fees associated with the sale of real property are 
deducted from the market value to determine equity in real estate. 

If an asset is not effec�vely owned by an individual, do not include it as a household asset. An asset is not 
considered “effec�vely owned” by an individual when the asset is held in the individual’s name but the 
asset and income it earns accrue to the benefit of someone else who is not a member of the family, and 
that other person is responsible for taxes on income generated by the asset. 

NOTE:  Some income sources (including benefits such as Social Security) are being paid onto special pay 
cards / prepaid debit cards instead of through direct deposit into a checking or savings account. These 
cards are included as assets and are verified in the same way as a checking or savings account. A current 
balance must be provided and included as an asset in addi�on to the benefit income being counted as 
income. This balance can be obtained through an online account service, a paper statement, or an ATM 
balance. 

Disposed of Assets 

Assets disposed of for less than fair market value are included as assets for a period of two years from the 
date of disposal. The amount to be included as an asset is the difference between the cash value of the 
asset and the amount that was actually received (if any) in the disposi�on of the asset. This rule only 
applies if the difference between the cash value and the amount received is greater than $1000. 

Assets disposed of for less than fair market value as a result of foreclosure or bankruptcy or those lost 
through a separa�on or divorce setlement are not included in this calcula�on. 

Jointly Owned Assets 

If assets are owned by the household and one more individuals outside of the household, the owner agent 
must include the total value of the asset in the calcula�on of net family assets unless (1) the asset is 
specifically excluded, (2) the household can demonstrate that the asset is inaccessible to them, or (3) the 
household cannot dispose of any por�on of the asset without the consent of another owner who refuses 
to comply.  If the household has access to only a por�on of the asset, then only that por�on’s value is 
counted in the calcula�on of net family assets. 

If the household member is a beneficiary who is en�tled to access the account’s funds only upon the death 
of the account’s owner, and may not otherwise draw funds from the account, then the account is not 
counted as an asset for the household. 

Assets with Nega�ve Equity 

The value of real property or other assets with nega�ve equity is considered $0 for purposes of calcula�ng 
net family assets. 

Excluded Assets 

The following are excluded from net family assets. Any asset source not specifically excluded must be 
included in net family assets. 

A. The value of necessary items of personal property.  

B. The value of non-necessary items of personal property with a combined value < $50,000 (adjusted by 
infla�on). However, actual income earned from such assets is s�ll included as income. 
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C. The value of any account under a re�rement plan recognized as such by the IRS, including Individual 
Re�rement Accounts. 

D. (IRAs), employer re�rement plans such as 401(k) or 403(b) plans, and re�rement plans for self-
employed individuals. 

E. The value of real property that the household does not have the effec�ve legal authority to sell. 
Examples include co- ownership situa�ons where one party cannot unilaterally sell the real property 
(including situa�ons where one owner is a vic�m of domes�c violence), property �ed up in li�ga�on, 
or inherited property in dispute. 

F. Amounts recovered in any civil ac�on or setlement based on a claim of malprac�ce, negligence, or 
other breach of duty owed to a household member arising out of law that resulted in a member of 
the family being a person with disabili�es. 

G. The value of any Coverdell educa�on savings account under Sec�on 530 of the Internal Revenue Code, 
the value of any qualified tui�on program under Sec�on 529 of the Internal Revenue Code, and the 
amounts in, contribu�ons to, and distribu�ons from an Achieving a Beter Life Experience (ABLE) 
account under Sec�on 529A of such code. 

H. The value of any “baby bond” account created, authorized, or funded by the federal, state, or local 
government (money held in a trust by the government for children un�l they are adults). 

I. Interests in Indian trust land. 

J. Equity in a manufactured home where the family receives assistance under 24 CFR Part 982. 

K. Equity in property under the Homeownership Op�on for which a family receives assistance under 24 
CFR Part 982, Family Self-Sufficiency accounts. 

L. Federal tax refunds or refundable tax credits for a period of 12 months a�er receipt by the family. 

M. The full amount of assets held in an irrevocable trust. 

N. The full amount of assets is held in a revocable trust where a member of the household is the 
beneficiary, but the grantor/owner and trustee of the trust is not a member of the household. 

Subtrac�on of Federal Tax Refunds or Refundable Tax Credits 

Amounts received in the form of a federal tax refund or refundable tax credit are excluded from net family 
assets. 

If a tax refund was received during the previous 12-month period preceding the effec�ve date of 
cer�fica�on, then the amount of the refund must be subtracted from the total value of the account into 
which it was deposited.  If the subtraction results in a negative number, the balance of the asset is considered 
$0.  When calculating this amount, the owner agent must use the refund amount actually received, not an 
amount anticipated. 

Asset Income 

A. Actual Income from Assets 

The income generated by an asset, such as interest or dividend payments.  Actual income from assets is 
always included in annual income, regardless of whether the asset itself is included or excluded from net 
family assets, unless the income is specifically excluded. 

B. Imputed Income from Assets 

Imputed income must be calculated for specific assets (not all assets) when three condi�ons are met: 

1. The value of net family assets exceeds $50,000 (adjusted by infla�on). 

2. The specific asset is not specifically excluded. 
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3. Actual asset income cannot be calculated for that specific asset. 

If actual income from asset can be computed for some assets but not all, the owner agent must add 
up the actual income from assets for those assets where actual income can be calculated and then 
calculate imputed income just for those assets where actual income cannot be calculated. 

4. Imputed income is calculated using the passbook rate.  

5. HUD will calculate a new passbook rate each July.  

a. Find the current rate at: htps://www.huduser.gov/portal/datasets/infla�onary-
adjustments-no�fica�ons.html.  

Asset Inclusions and Exclusions 

Please refer to 24 CFR 5.609 (b) and (c) (Atachment A) for specifics on asset inclusions and exclusions. You 
will find the most current version of this sec�on on the NDHFA website.  

2.07 General Verifica�on Requirements 

Generally, the LIHTC program uses HUD Handbook 4350.3, Chapter 5, for guidance in determining how to 
count and calculate income and assets.  

Annual income is the gross income a family an�cipates it will receive in the 12-month period following the 
effec�ve date of the cer�fica�on of income.  The effec�ve date at move-in is the date the household takes 
possession of the unit.  

To qualify residents, NDHFA’s policy is to use the highest income (i.e., most conserva�ve) scenario to 
determine household income. The maximum poten�al household income must be considered first to 
ensure the household qualifies for the unit. When maximum poten�al household income would put an 
applicant over the income limit, and there is credible documenta�on to confirm that the maximum 
es�mate is unrealis�c, a realis�c amount that is less than the maximum poten�al may be used to qualify 
a household. Files should be well documented to reflect this scenario.  

Methods of Verifica�on 

Owner agents must follow HUD’s verifica�on hierarchy*, which lists verifica�on documenta�on from most 
acceptable to least acceptable. The owner agent must demonstrate efforts to obtain third-party 
verifica�on prior to accep�ng self-cer�fica�on, except in instances where self-cer�fica�on is explicitly 
allowed (i.e., when net assets do not exceed $50,000 adjusted by infla�on). 

Level Verification Technique Ranking/Order of Acceptability 

5 
Upfront Income Verification (UIV) using non-
EIV system- e.g., The Work Number, web-
based state benefit systems, etc. 

Highest 

4 
Written third-party verification from the 
source provided by the tenant- e.g., paystubs, 
bank statements, benefit letters, etc. 

High 

3 Written, third-party verification form Medium- use if applicant or tenant is unable to provide 
Level 4 documentation 

2 Oral, third-party verification Medium 

1 Self-certification (not third-party) 

Low- use as last resort if unable to obtain any third-party 
verification or use when specifically permitted such as 
when net assets do not exceed $50,000 (adjusted by 
inflation) 

https://www.huduser.gov/portal/datasets/inflationary-adjustments-notifications.html
https://www.huduser.gov/portal/datasets/inflationary-adjustments-notifications.html
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*Adapted from Table J2: Verification Hierarchy from HUD Notice H 2023-10 / PIH 2023-7. Note: Level 6 EIV has been removed from                  
this chart as it is not applicable to the tax credit program. 

NDHFA looks for the following methods of verifica�on, in order of preference:  

A. Third-party verifica�on documents that are prepared by third par�es and supplied by the household 

1. Earned Income: Defined as income or earnings from wages, �ps, salaries, or other employee 
compensa�on and net income from self-employment. 

a. Upfront Income Verifica�on (UIV) such as Equifax’s Work Number. 

b. Paystubs: Minimum of the two most recent and consecu�ve. (Two months most recent and 
consecu�ve required for HOME units).  

i. Military Pay stubs are called Leave and Earning Statements (LES). 

c. Verifica�on of Employment forms completed by the employer. 

d. Independent Contractors should provide an IRS “Schedule C” (profit or loss from business), 
W-1099, or earning statement from the web-based pla�orm (gig income). 

2. Unearned Income: Social Security, SSDI, SSI, pensions, veteran benefits, re�rement accounts, 
unemployment, workers’ compensa�on, TANF and any other “transfer (benefit) payment” 

a. Statement or benefits/award leter supplied by the household. 

i. The cost-of-living adjustment (COLA) should be factored in when an�cipa�ng household 
income. The COLA for veterans is equal to the COLA for Social Security (Veterans’ COLA 
Act of 2023.) Find the current COLA at: htps://www.ssa.gov/oact/cola/latestCOLA.html. 

b. Verifica�on forms completed by third par�es, when the above are not available. 

c. If a household member is not employed and receives unearned income the member must 
complete a Non-Employment Affidavit in addi�on to verifica�on of the unearned income. 

3. Child or Spousal Support   

a. HOTMA Implementa�on Guidance specifically states that “child support or alimony must be 
based on the payments received, not the amounts to which the family is en�tled by court or 
agency orders.  The actual amount received must be verified to annualize income. A copy of a 
court order or other writen payment agreement may not be sufficient verifica�on since that 
order would demonstrate the amount the household is en�tled to, not the amount they are 
receiving.”   

4. Assets 

a. Financial statements, real estate lis�ngs, mortgage deeds, or similar documenta�on 

b. Verifica�on forms completed by a financial ins�tu�on when the above are not available or 
don’t provide the necessary informa�on.  

B. Public Housing Authority Verifica�on of Household Income 

A Housing Choice Voucher (HCV) is a form of tenant-based Sec�on 8 rental assistance provided by a 
local Public Housing Authority (PHA) to individual households. It is the gross income that is used before 
any adjustments that the PHA may make to calculate rent. If documenta�on is received by an 
owner/agent from the PHA sta�ng the household’s income and composi�on, the documenta�on is 
considered third party verifica�on. The HUD 50058 cer�fica�on form may be used as verifica�on of 
income for LIHTC income cer�fica�on. If it is not possible to obtain the 50058 from the PHA, a signed 
statement from the PHA indica�ng all household members and the household’s gross annual income 
may also be used to verify income. There is a sample form for this purpose on the NDHFA website.  
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The 50058 only serves as verifica�on of income. Other paperwork such as an applica�on, student 
status paperwork, and a TIC must also be included in the file. Student financial assistance income is 
covered in the PHA verifica�on of income. However, such verifica�on does not address LIHTC student 
eligibility status. Separate student eligibility verifica�on must s�ll be obtained. 

Because the HUD Form 50059 used for Sec�on 8 Project Based Rental Assistance is not signed by a 
PHA representa�ve, the Form 50059 cannot be used as income verification.  

Furthermore, the tax credit program cannot accept the Enterprise Income Verifica�on (EIV) system 
used by Sec�on 8 to verify income. EIV documenta�on must be kept in a separate file from the tax 
credit verifica�ons so that it is completely inaccessible to the tax credit auditor. 

C. Safe Harbor Income Determina�on for “Means-Tested” Assistance 

In lieu of conduc�ng their own income calcula�on, the owner agent may rely on the income 
determina�on completed for another “means-tested” form of federal public assistance within the 
previous 12-month period. Approved “means-tested” programs are as follows: 

1. Temporary Assistance for Needy Families (TANF) 

2. Medicaid 

3. Supplemental Nutri�on Assistance Program (SNAP)- e.g., food stamps 

4. Earned Income Tax Credit (EITC) 

5. Low Income Housing Tax Credit (LIHTC) 

6. Special Supplemental Program for Women, Infants, & Children (WIC) 

7. Supplemental Security Income (“SSI”) 

8. Other programs determined by HUD to have comparable reliability as announced through the 
Federal Register 

The owner agent must obtain a third-party verifica�on from the applicable program administrator that 
indicates household size and includes all household members and provides the household’s annual 
income. This may be in the form of a benefit award leter from the relevant program/agency. 

Such verifica�on is valid if any of the following dates falls into the 12-month period prior to receipt of 
the verifica�on by the owner agent: 

1. Income determina�on effec�ve date 

2. Program administrator’s signature date 

3. Family’s signature date 

4. Report effec�ve date 

5. Other report-specific dates that verify the income determina�on date 

If this verifica�on is not available or the household disputes the verifica�on, then the owner agent 
must conduct a tradi�onal income verifica�on and calcula�on. 

D. Self-Cer�fica�on 

If third-party verifica�on of income or assets has been substan�ally delayed or has been atempted to 
no avail, self-cer�fica�ons made under penal�es of perjury may be acceptable for minor issues or 
maters that don’t significantly affect eligibility.  

For more informa�on on specific verifica�on types, see 4350.3 Appendix 3 (Acceptable Forms of 
Verifica�on).  htps://www.hud.gov/sites/documents/43503a3HSGH.PDF  

https://www.hud.gov/sites/documents/43503a3HSGH.PDF
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E. Zero Income Applicants 

If a family member claims to have no income from any source, the member must complete a 
Cer�fica�on of Zero Income. 

Effec�ve Term of Verifica�on 

Writen verifica�ons are valid for 120 days.  Missing or incomplete informa�on on the verifica�on may be 
followed up by a phone call.  A�er the 120-day �me period, a new writen verifica�on must be obtained. 

2.08 Calcula�ng Annual Income 

Owners must convert all verified incomes to annual amounts.  To annualize full-�me employment mul�ply: 

• Hourly wages by 2080 

• Weekly wages by 52 

• Bi-weekly amounts by 26 

• Semi-monthly amounts by 24 

• Monthly amounts by 12 

To annualize income from other than full-�me employment mul�ply: 

• Hourly wages by the number of hours the family expects to work annually. 

• Average weekly amounts by the number of weeks the family expects to work. 

• Other periodic amounts (e.g., monthly, bi-weekly, etc.) by the number of periods the family 
expects to work. 

• If verifica�on indicates a range of hours worked, calculate income based on the average hours 
worked. 

• Do not use year to date to determine annual income. 

Use an annual wage without addi�onal calcula�ons.  For example, if a teacher is paid $24,000 a year, use 
$24,000 whether the payment is made in 12 monthly installments, 9 installments or some other payment 
schedule. 

There is a wage calcula�on worksheet available on the NDHFA website in the sample forms sec�on. 

2.09 Income Recer�fica�on 

Due to the passing of the Housing and Economic Recovery Act of 2008, HR 3221, there have been several 
changes made to the tax credit compliance program regarding annual cer�fica�ons. 

A. 100 Percent Housing Tax Credit Proper�es: 

1. All ini�al (move-in) tenant files must contain third-party documenta�on of family income and 
assets. 

2. Projects are NOT required to verify income or assets annually. However, investors may s�ll require 
annual cer�fica�ons.  

3. Projects in the first 15 years of the period of affordability must verify student status for all 
household members annually. 

B. Mixed-Unit Tax Credit Proper�es (market-rate and tax credit units in one property): 

1. All ini�al (move-in) tenant files must contain third-party documenta�on of family income and 
assets. 
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2. Projects must con�nue to verify household income, assets, and student status annually for all 
LIHTC units.  

2.10 Increases in Household Income 

A unit does not lose its status as LIHTC unit solely because of an increase in the household's income.  Once 
a unit qualifies as a LIHTC unit, the unit con�nues to qualify as such un�l the tenant's income exceeds 140 
percent of the applicable income limit.  Once the 140 percent is exceeded, the household is referred to as 
an “over-income” household.  Even then, the unit remains a LIHTC unit as long as the Owner con�nues to 
fill vacancies using comparable or smaller units within the same building with tenants who qualify as LIHTC 
tenants and restricts the rent to the allowable tax credit rent.   

The unit ceases to qualify as a LIHTC unit if any vacancy in a comparable or smaller unit within the same 
building is filled with an over-income tenant.  The Owner is then also subject to recapture of the 
accelerated por�on of the Tax Credits previously taken with respect to these units.   

If a tenant wishes to move to a different unit within the same building, the units simply change status, and 
a new cer�fica�on is not required.  If the tenant wishes to transfer to a different building within the same 
development, a new cer�fica�on is required if the building is not part of a mul�-building project stated on 
the 8609.  Remember any tenant household that is over the 140 percent income limit will carry the over 
income designa�on to the new unit which could affect the available unit rule. In this case, you may not be 
able to transfer an over income unit to another building.  Check the 8823 guide.   

2.11 Leasing to Students 

A unit is not considered an eligible LIHTC unit if all the occupants of such a unit are full-�me students.  

IRC 151 (c)(4) defines, in part, a “student” as an individual, who during each of five calendar months during 
the calendar year in which the taxable year of the taxpayer begins, is a full-�me student of an educa�onal 
organiza�on described in IRC 170(b)(1)(A)(ii).  Treasury regula�on 1.151-3(b) further provides that the five 
calendar months need not be consecu�ve.  

The determina�on of student status as full- or part-�me should be based on the criteria used by the 
educa�onal ins�tu�on the student is atending.  Part-�me student status should be verified with the 
educa�onal ins�tu�on.  If one household member is a part-�me student and all other household members 
are full-�me students, the household is eligible.  

An educa�onal organiza�on, as defined by IRC 170(b)(1)(A)(ii), is one that normally maintains a regular 
faculty and curriculum, and normally has an enrolled body of pupils or students in atendance at the place 
where its educa�onal ac�vi�es are regularly carried on.  The term “educa�onal organiza�on” includes 
elementary schools, junior and senior high schools, colleges, universi�es and technical, trade and 
mechanical schools.  It does not include on-the-job training courses.  

Excep�ons: 

There are excep�ons to the full-�me student status outlined in IRC 42(i)(3)(D).  The sec�on provides that 
a unit shall not fail to be treated as a low-income unit merely because it is occupied by either an individual 
who is:  

A. A student receiving assistance under Title IV of the Social Security Act, (TANF). Verifica�on would be a 
TANF award leter.  

B. A student enrolled in a job training program receiving assistance under the Workforce Innova�on and 
Opportunity Act (WIOA) of 2014 (which superseded the Workforce Investment Act of 1998, which 
superseded the Job Training Partnership Act of 1982) or under other similar Federal, State, or local 
laws.  Verifica�on would be a copy of the assistance award leter. 
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C. The student was previously under the care and placement responsibility of the state agency 
responsible for administering a plan under Title IV of the Social Security Act (i.e. Foster Care).  
Verifica�on would be a foster care paperwork from social services.  

Or en�rely by full-�me students if such students are:  

D. Single parents with children, all of whom are students, and such parents and children are not 
dependents (as defined in IRC 152) of another individual and are not dependents of another individual 
other than a parent of such children.  Verifica�on would be a copy of the tax return or divorce decree.  

E. Married and filing a joint return or are en�tled to file a joint return.  Verifica�on would be a copy of 
their tax return or marriage cer�ficate. 

Revenue Ruling 2013-17 – Recognizes same-sex marriages, married in any state, that would meet the 
married and filing a joint return excep�on.  

A unit occupied solely by a low-income tenant who becomes a full-�me student a�er move-in would not 
qualify as a LIHTC unit.  Owners may wish to protect themselves by including language in their tenant 
leases indica�ng that full-�me student status will be a viola�on of the lease unless the property is in the 
extended 15-year compliance period. 

If the applicant indicates that he or she is a student, have the applicant sign the Student Cer�fica�on Form.  
If the applicant is a student and receiving Sec�on 8 Assistance also, have the applicant sign the Student 
Status and Financial Aid Verifica�on Form and send it to the educa�onal ins�tu�on to verify full- or part-
�me student status and financial aid for income purposes. 

The student status of all households must be annually verified as per IRS ruling.  NDHFA has provided a 
sample Student Cer�fica�on Form on its website. 

2.12 Change in Household Composi�on 

All household members must be cer�fied and named on the lease.  In the event the tenant in a LIHTC unit 
wishes to have an addi�onal person move into the unit, the following steps must be taken: 

A. If within the first six months of tenancy, owners or managers must cer�fy the household as if it were 
a new move-in. This requirement does not apply in cases of natural changes such as birth, adop�on, 
or death, or in cases covered under the Violence Against Women Reauthoriza�on Ac�on of 2013 
(VAWA). The combined household income must be at or below the applicable move-in income for the 
new household size.   

B. A�er first six months of tenancy: 

1. Mixed-Use Projects, the new tenant’s income is added to the income disclosed on the exis�ng 
household’s most recent tenant income cer�fica�on.  The household con�nues to be income-
qualified, however the income of the new member is taken into considera�on with the income of 
the exis�ng household for purposes of the Available Unit Rule under IRC Sec�on 42(g)(2)(D).  

2. If the project is a 100 percent LIHTC Project, then the new tenant’s income is added to the income 
disclosed on the exis�ng household’s original income cer�fica�on. The combined income can be 
over the 140 percent limit as long as the next available unit is rented to a qualified household.  
Available Unit Rule under IRC Sec�on 42 (g)(2)(D).  

In the event a household member vacates the unit, the unit will remain in the category as originally 
cer�fied.  Any changes in household composi�on should be documented in the tenant file. 

A household may con�nue to add members as long as at least one member of the original low-income 
household con�nues to live in the unit. Once all the original tenants have moved out of the unit, the 
remaining tenants must be cer�fied as new income qualified households unless the remaining tenants 
were income qualified at the �me they moved into the unit.  
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2.13 Tenant Fraud 

If fraud or misrepresenta�on of informa�on is discovered while processing an applica�on for residency, 
the applicant should be denied. Handling tenant fraud/misrepresenta�on becomes more problema�c 
when discovered at recer�fica�on. In this scenario it may be determined that the household was never 
ini�ally qualified and has been inappropriately occupying the unit.  Fraud is considered material 
noncompliance with the lease and program requirements and is therefore grounds for termina�on of 
tenancy. For more informa�on on termina�on of tenancy, see Part 6.8(E). 

The footnote on Page 25-2 of the 8823 Guide makes the IRS’s posi�on on tenant fraud very clear, sta�ng 
that “the IRS wants to provide an incen�ve for owners to iden�fy, and remove (if possible) fraudulent 
tenants.” In this spirit, the IRS provides leniency for owners/management agents that discover tenant fraud 
as long as they can exhibit due diligence. Page 25-2 of the 8823 Guide states: 

“As a general rule, the Internal Revenue service does not want to disturb the credit when the owner 
has demonstrated due diligence to avoid fraudulent tenants, �mely removes fraudulent tenants when 
iden�fied, and �mely no�fies the state agency of their ac�ons.” 

Therefore, if tenant fraud/misrepresenta�on is discovered, the following three steps must be followed 
immediately. 

A. No�fy NDHFA that an incident of tenant fraud has been iden�fied and provide a writen explana�on 
of what happened. 

1. As long as the incident was iden�fied prior to an NDHFA audit, the incident will not be considered 
reportable noncompliance (i.e., an 8823 will not be issued). 

B. If the fraud is believed to have been inten�onal, the owner may choose to report the suspected fraud 
to the Internal Revenue Service’s Whistleblower’s Office via Form 211. For more informa�on on how 
to report the event to the IRS, refer to Chapter 25 of the 8823 Guide. 

2.14 Owner Fraud 

If NDHFA becomes aware of an apparent act of fraud by the owner, management company, or other en�ty 
involved with the management and compliance of a project, the project will be considered out of 
compliance and the following steps will be taken: 

A. The en�ty will be placed on NDHFA’s suspension list un�l further inves�ga�on is completed. 

B. A noncompliance 8823 will be issued to the IRS. 

C. Per the 8823 Guide, Form 3949-A “Informa�on Report Referral” may be submited to the IRS along 
with the applicable. 

D. suppor�ng documenta�on to demonstrate the fraudulent ac�ons of the owner. 

E. Other noncompliance penal�es such as increased audi�ng, as outlined in Part 9.2 may also apply. 

F. Begin the process of removing the fraudulent unqualified household and replacing it with a qualified 
household. Every tax credit lease should include language sta�ng that providing inaccurate 
informa�on regarding program eligibility is cause for termina�on of tenancy. Thus, the fraud becomes 
not only a viola�on of program rules but also a lease viola�on and grounds for evic�on. 

In order to reduce the number of instances of tenant fraud/misrepresenta�on, management should 
ensure that the forms used in tenant files address the seriousness of providing fraudulent informa�on.  As 
men�oned above, all tax credit leases should include language that fraud is grounds for evic�on or non-
renewal of a lease. Addi�onally, it is best prac�ce to include language on other forms signed by the 
tenant/applicant sta�ng that the forms are signed under penalty of perjury. 
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The following documenta�on may help the owner establish that tenant fraud/misrepresenta�on 
occurred: 

A. Documenta�on proving the tenant was made aware of program requirements and prohibi�ons and 
did not follow those requirements such as signed lease documents and program agreements. 

B. Documenta�on showing that the tenant inten�onally misstated or withheld informa�on including but 
not limited to: 

1. Evidence that false names or Social Security Numbers were used. 

2. Copies of falsified, forged, or altered documents. 

3. Proof that tenant omited material facts that were known to the tenant such as proof of income 
and assets sources that were not disclosed by the tenant. 

4. Admission by the tenant that informa�on was falsified or omited. 

2.15 Acquisi�on Rehabilita�on Tax Credits  

When an owner receives tax credits for the acquisi�on and rehabilita�on of an exis�ng building that does 
not already have LIHTC, addi�onal rules apply when first cer�fying and qualifying units for tax credits.  In 
the first year, Ini�al Cer�fica�ons must be completed for households as follows. 

A. Exis�ng households can be cer�fied within 120 days before or a�er the acquisi�on date of the building 
using the income and rent limits in effect as of the acquisi�on date. In this case, the effec�ve date of 
the ini�al LIHTC cer�fica�on is the acquisi�on date.  

B. If exis�ng households are cer�fied more than 120 days a�er the acquisi�on date of the building, they 
must be treated as a new move-in using the income and rent limits in effect as of the date the last 
adult member signs the TIC. The effec�ve date of the ini�al LIHTC cer�fica�on is the date the last adult 
member signs the TIC.  

2.16 Resyndica�on Tax Credits 

Resyndica�on occurs when an owner receives a new alloca�on of tax credits for the acquisi�on (purchase) 
and rehabilita�on of an exis�ng LIHTC project. The following are several key points for management to 
keep in mind at resyndica�on.  

A. “Income Grandfathering” If an exis�ng household is over the income limit applicable under the new 
alloca�on, it will remain eligible for a tax credit unit under the new alloca�on as long as: 

1. The household was income-qualified for the LIHTC program under the previous tax credit 
alloca�on.  

2. The file contains sufficient documenta�on to confirm the previous income qualifica�on.  

3. The unit remains rent restricted. 

4. The household meets all other current LIHTC rules including full-�me student rule.  

B. First year Income Cer�fica�ons for Exis�ng Households. As long as the file contains sufficient 
documenta�on of program eligibility under the previous tax credit alloca�on, NDHFA does not require 
new full cer�fica�ons for exis�ng households during the first credit year of resyndica�on. 
Recer�fica�ons should be completed as previously scheduled.  
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SECTION 3: COMPLIANCE MONITORING PROCEDURES 

NDHFA allocates tax credits through the LIHTC program within the state of North Dakota.  Once a final 
alloca�on is awarded to a development, the Code requires NDHFA to monitor compliance by reviewing 
certain records kept by the owners of the LIHTC housing developments. 

NDHFA will accomplish this monitoring requirement by conduc�ng onsite physical inspec�ons, tenant file 
reviews, and annual restric�on reviews of the project.  NDHFA makes all atempts to streamline 
compliance regula�on and in most cases the most restric�ve policy will take precedence.   

3.01 Fees 

Annual Compliance Monitoring Fee 

An annual compliance monitoring fee is charged to all projects during the compliance period.  The annual 
compliance fee is $50 per project plus $40 per set-aside unit.  Scatered site projects will be charged $50 
per town or municipality plus $40 per set-aside unit.  This fee will be reviewed periodically and may be 
adjusted accordingly.  

Developments which are subject to annual compliance monitoring fees for other programs administered 
by NDHFA may be eligible for a reduc�on in their annual fee at the sole discre�on of NDHFA. 

Late Fees 

A late fee may be imposed if required informa�on is not submited to NDHFA by the applicable due date. 

• Quarterly Vacancy Report: $25 per day a�er the due date 

• Annual Restric�on Review: The greater of $250 or 10% of the annual compliance fee will be 
charged if the compliance documents and/or compliance fees are not submited by the deadline 
stated in the review no�fica�on.  

• File Audit/Physical Inspec�on: $25 per day if documenta�on or responses are not received by the 
due date stated in the leters or no�ces from NDHFA, unless an extension is requested and 
approved prior to the due date. 

Follow Up Inspec�on Fee 

If NDHFA is required to reinspect the property due to noncompliance, management no show, or failure to 
properly no�fy the tenants of an inspec�on, a $250 reinspec�on fee plus actual costs for travel and per 
diem will be charged.  

Non-Compliance Fee 

Non-compliance that con�nues a�er the correc�on period may be charged a fee of $25/day. 

3.02 Quarterly Vacancy Repor�ng 

Proper�es are required to report vacancy informa�on on a quarterly basis. Property managers are 
provided with the report template for each specific project, and this template must be used to fulfill this 
requirement. This report is due by the 7th of the month following the end of the quarter. Late fees will 
apply (see 3.01). 

3.03 Annual Restric�ons Review 

NDHFA will perform an annual restric�ons review on every LIHTC project.  NDHFA will send a request for 
the submission of these documents via email to the management agent. The annual restric�ons review 
will cover the period 01/01-12/31 of the prior year.  

A. Annual Documenta�on Requirements:  
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1. Annual Owner Cer�fica�on  

The monitoring provisions of the Code require the Owner to cer�fy at least annually that the 
development meets the following: 

a. The minimum set aside elec�on as defined in sec�on 1.16. 

b. There was no change in the applicable frac�on of any building in the development, or that 
there was a change and a descrip�on of the change.  Applicable frac�on is defined as the 
percentage of qualified low-income units in a development or the percentage of floor space 
of qualified low-income units, whichever is less. 

c. The Owner has conducted an ini�al cer�fica�on for each LIHTC household and is retaining 
documenta�on to support that cer�fica�on.  

d. That each LIHTC unit is rent-restricted as defined in the Code. 

e. No tenants in low-income units were evicted or had their tenancies terminated other than for 
good cause and no tenants had an increase in the gross rent with respect to a low-income unit 
not otherwise permited under Sec�on 42. 

f. No claim of discrimina�on under the Fair Housing Act, 42 U.S.C. 3601-3619, has occurred for 
this project.  A claim of discrimina�on includes an adverse final decision by the Secretary of 
HUD, 24 CFR 180.680, an adverse final decision by a substan�ally equivalent state or local fair 
housing agency, 42 U.S.C. 3616a(a)(1), or an adverse judgment from a federal court. 

g. Each building in the project is and has been suitable for occupancy taking into account local 
health, safety and building codes or other habitability standards, and the state or local 
government unit responsible for making building code inspec�ons did not issue a report of a 
viola�on for any building or low income unit in the project. 

h. No request for protec�on under the Violence Against Women Act (VAWA) has been made by 
any current tenant of the project.  

i. There has been no change in the eligible basis, as defined in Sec�on 42 (d) of the Code, of any 
building in the project since the last cer�fica�on. 

j. All tenant facili�es included in the eligible basis under Sec�on 42 (d) of the Code of any 
building in the project such as swimming pools, other recrea�onal facili�es, parking areas, 
washer/dryer hookups, and appliances were provided on a comparable basis without charge 
to all tenants in the buildings where applicable.  

k. If a low-income unit in the project has been vacant during the year, reasonable atempts were 
or are being made to rent that unit or the next available unit of comparable or smaller size to 
tenants having a qualifying income before any units were or will be rented to tenants not 
having a qualifying income. 

l. If the income of tenants of a low-income unit in any building increased above the limit allowed 
in Sec�on 42 (g)(2)(D)(ii) of the Code, the next available unit of comparable or smaller size in 
that building was or will be rented to residents having a qualifying income. 

m. There has been no change in the ownership or management of the project. 

n. Pursuant to IRS Revenue Ruling 2004-82, the owner has not evicted or refused to renew any 
leases except for good cause. 

o. All low-income units in the project are and have been for use by the general public and used 
on a non-transient basis.  Excep�on, transi�onal housing for the homeless provided under 
Sec�on 42 (i)(3)(B)(iii) of the Code. 
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p. An extended low-income housing commitment as described in sec�on 42 (h)(6) was in effect, 
including the requirement under sec�on 42 (h)(6)(B)(iv) that an Owner cannot refuse to lease 
a unit in the project to an applicant because the applicant holds a voucher or cer�ficate of 
eligibility under Sec�on 8 of the United States Housing Act of 1937, 42 U. S. C. 1437’s.  The 
Owner has not refused to lease a unit to an applicant based solely on their status as a holder 
of a Sec�on 8 voucher and the project otherwise meets the provision, including any special 
provision, as outlined in the extended low-income housing commitment.  Not applicable to 
buildings with tax credits from the years 1987-1989. 

q. The Owner received its credit alloca�on from the por�on of the state ceiling set-aside for a 
project involving “qualified non-profit organiza�ons” under Sec�on 42 (h)(5) of the Code and 
its non-profit en�ty materially par�cipated in the opera�on of the development within the 
meaning of Sec�on 469 (h) of the Code. 

2. Emphasys Cer�fica�on Portal 

Projects must submit unit and tenant cer�fica�on data for each restricted unit to NDHFA using the 
Emphasys Cer�fica�on Portal for all tenant ac�vity that occurred during the review year (01/01 
through 12/31). Data that must be submited includes: 

a. Move-ins and move-outs 

b. Household members and demographics 

c. Family income 

d. Gross Rent Calcula�on for each unit 

e. Vacancy informa�on 

In the event of technical difficul�es, the owner may request to submit the required informa�on 
using the Annual Rental Compliance Report (ARCR.)  

NDHFA will assign log-in informa�on to one “super user” per management agency. The super user 
is responsible for assigning roles and access to addi�onal staff within their agency. There is a 
“Cer�fica�on Portal How-To Guide” available on the NDHFA website as well as in the portal itself 
under the “templates” tab.  

3. Other Documenta�on  

a. Restric�ons Review Ques�onnaire. 

b. Annual Opera�ng Statements showing project income and expenses for the year reported.  
Audited Financial Statements are preferred.  

c. Statement of Mortgage Balances, verifying that the mortgage is current. 

d. Verifica�on Property Taxes are current (copy of payment/print-out from county 
website/receipt). 

e. Reserve accounts: statements which show the deposits and draws for the reserves during the 
review period. Include suppor�ng documenta�on for draws from reserves (i.e. invoices.) 

f. Documenta�on of the current u�lity allowance and the data used to calculate the u�lity 
allowance. 

i. If using the PHA u�lity allowance, provide a copy of the PHA document with the dollar 
amounts used to calculate your project’s UA circled or highlighted.  

g. Copy of the most current LIHTC training cer�ficate for the current manager. 

h. Proof of sufficient property and liability insurance coverage. 
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i. For projects that received points for pledging to provide permanent suppor�ve services to 
special needs popula�ons, an affidavit ates�ng to the suppor�ve services provided or made 
available to the tenants during the fiscal year. 

j. Compliance Monitoring Fees. 

k. Any other documenta�on determined necessary to determine annual compliance with 
Sec�on 42.  

3.04 Physical Inspec�on and File Monitoring 

NDHFA is required by regula�on to monitor and physically inspect each project within two years of the 
placed-in-service date and at least once every three years therea�er. However, NDHFA reserves the right 
to inspect the files and/or physical units at any �me at its discre�on, with or without advance no�ce to 
the owner. Decisions to monitor/inspect more frequently may be based on tenant complaints or NDHFA’s 
assessment that a project is high risk. A project may be deemed high risk based on compliance issues 
iden�fied through the Annual Owner Cer�fica�on, previous reviews, or inspec�ons, or on financial issues 
iden�fied through the annual Financial Review (if applicable). 

Per Treasury Regula�on 1.42-5, a file monitoring or physical inspec�on must include a review of at least a 
number of units equal to the lesser of (1) 20% of the LIHTC units or (2) not fewer than the number of units 
iden�fied in the Minimum Unit Sample Size Chart below. However, the NDHFA Auditor or Inspector may, 
at their sole discre�on, choose to expand the sample size. Per the 8823 Guide (page 3-3), circumstances 
warran�ng an expansion of the sample size could include, but are not limited to: 

• Poor internal controls (significant risk of error). 

• Mul�ple problems. 

• Significant number of nonqualified units. 

• Significant number of households that are not income qualified. 

• Credible informa�on from a reliable source sugges�ng problems exist. 
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Table: Minimum Unit Sample Size Chart per Treasury Regula�on 1.42-5 

Number of Low-Income Units 
in- the Low-Income Housing 

Project 

Number of Low-Income Units 
Selected for Inspec�on or Low-

Income Cer�fica�on Review 
(Minimum Unit Sample Size) 

1 1 

2 2 

3 3 

4 4 

5-6 5 

7 6 

8-9 7 

10-11 8 

12-13 9 

14-16 10 

17-18 11 

19-21 12 

22-25 13 

26-29 14 

30-34 15 

35-40 16 

41-47 17 

48-56 18 

57-67 19 

68-81 20 

82-101 21 

102-130 22 

131-175 23 

176-257 24 

258-449 25 

450-1,461 26 

1,462-9,999 27 

 

Tenant File Reviews 

Tenant file reviews will generally be conducted at NDHFA offices for any review where the sample size is 
less than or equal to 16 units (this is referred to as a “Desktop Review.”) However, NDHFA, in its discre�on, 
may choose to do an onsite monitoring instead.  
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The owner agent will be no�fied in wri�ng which unit files have been selected for review. Electronic copies 
of selected files and documenta�on must be submited to NDHFA through the secure file link. The 
following items must be included with each tenant file: 

• Applica�on 

• Tenant Ques�onnaire 

• Lease Agreement 

• Rent Rebate, if applicable 

• Student Status Verifica�on 

• Tax Credit Lease Rider 

• VAWA Lease Addendum 

• Asset Verifica�on 

• Move-in Inspec�on signed by landlord and tenant 

• Consent and Release forms 

• Tenant Income Cer�fica�on and suppor�ng documenta�on/verifica�ons 

White out on any form is not acceptable. If a correc�on is necessary, a line should be drawn through the 
incorrect item and the correct item writen next to it. Both par�es must ini�al and date the change. 

NDHFA will also request the following: 

• Current Rent Roll 

• Current U�lity Allowance 

• Affirma�ve Fair Housing Plan 

• Tenant Selec�on Policy 

Physical Inspec�ons 

Prior to the physical inspec�on, NDHFA will no�fy the owner and/or the management company of the 
date and approximate �me the inspec�on will take place. Reasonable no�ce of inspec�on is no more than 
15 days. A management agent must be present and accompany the inspector throughout the en�re 
inspec�on process. 

The manager must no�fy all households at least 24 hours prior to the physical inspec�on. 

It is impera�ve that all units be available for interior and exterior inspec�ons (vacant units, occupied units, 
and common areas inclusive). Selec�on of the units is random and at the discre�on of the inspector; 
advance no�ce is not given as to which units will be inspected.  

The units inspected will not necessarily be the same as the tenant files reviewed.   

All vacant units will be inspected to ensure they are suitable for occupancy within a reasonable �me frame 
(45 days.) 

A�er performing an onsite physical inspec�on, NDHFA will: 

A. Immediately provide the property representa�ve, if needed, a copy of a Cri�cal Viola�ons Leter 
iden�fying all life- threatening or severe issues (per the NSPIRE severity classifica�on) observed at the 
�me of the inspec�on that require immediate correc�ons. All life-threatening or severe issues 
iden�fied in the Cri�cal Viola�ons Leter must be corrected within 24 hours and NDHFA must be 
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no�fied of the completed correc�ons within 72 hours. Cri�cal viola�ons that are not corrected within 
24 hours will be fined $250 per day, star�ng the first hour a�er the 24-hour correc�on period expires. 

B. Send a copy of the inspec�on report to the owner and management company indica�ng a correc�on 
�me frame per the NSPIRE severity classifica�on. Life-threatening or severe issues must be corrected 
within 24 hours. Moderate severity issues must be corrected within 30 days. Low severity issues must 
be corrected within 60 days. 

C. Request that all noncompliance issues be corrected within the �me frame specified in the inspec�on 
report. 

D. Request that legible copies of the proof of the correc�ons, in the form of work orders, receipts, and/or 
invoices, along with an owner-signed affidavit, be forwarded to NDHFA within the alloted �me frame 
indicated in the inspec�on report. 

E. Schedule a second inspec�on if necessary. NOTE: NDHFA will charge addi�onal monitoring fees if 
NDHFA staff must return to a site for an addi�onal physical inspec�on or file review. See 3.01. 

F. Review the suppor�ng documents of correc�on for correla�on with the inspec�on report. 

G. Send correspondence indica�ng that no further correc�ve ac�ons regarding the physical condi�on of 
the property are needed at this �me or contact the owner via leter to iden�fy which deficiencies s�ll 
exist. 

H. Report all instances of noncompliance to the IRS via Form 8823 within 45 days of the end of the 
correc�on period, whether or not the noncompliance has been corrected. 

NDHFA recommends using preventa�ve maintenance and maintaining a maintenance schedule at all 
developments. 

The Code requires NDHFA to conduct the onsite inspec�on at least through the end of the compliance and 
extended use period. 

NDHFA must no�fy the Owner of a LIHTC housing development in wri�ng as soon as possible if NDHFA 
discovers on audit, inspec�on, review, or in some other manner that the development is not in compliance 
with the Code. 

Any viola�ons corrected prior to the date of the confirma�on leter will not be reported to the IRS in the 
form of an 8823. 

3.05 Correc�on Period 

With the excep�on of severe or life-threatening issues, the Owner has an opportunity to correct 
noncompliance within 30 days from the date of the no�ce.  An extension of up to six months may be 
granted by NDHFA for good cause as determined by NDHFA. 

NDHFA is required to no�fy the IRS of an owner's noncompliance no later than 45 days a�er the end of 
the allowed �me for correc�on whether or not the noncompliance is corrected.  NDHFA will no�fy the IRS 
by filing Form 8823, explaining the nature of the noncompliance, and indica�ng whether the Owner has 
corrected the noncompliance. 

3.06 Non-Compliance  

If NDHFA does not receive the required cer�fica�ons by the due date or if NDHFA discovers on audit, 
inspec�on, review or in some other manner that the development is not in compliance with the Code, 
NDHFA will no�fy the owner within 30 days.  

The Owner will have an opportunity to supply missing cer�fica�ons or to correct noncompliance within a 
specified correc�on period.  
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NDHFA is required to no�fy the IRS of an owner’s failure to file the Annual Owner Cer�fica�on on a �mely 
basis, or any other noncompliance issues no later than 45 days a�er the end of the allowed �me for 
correc�on, whether or not the noncompliance or failure to cer�fy has been corrected.  

The IRS has published a “Guide for Comple�ng Form 8823.”  Commonly called the 8823 Guide which 
provides instruc�ons for monitoring agencies to determine noncompliance, what cons�tutes correc�on, 
and how and when noncompliance and property disposi�ons are reported.  Owners and managers are 
encouraged to use the Guide as a reference tool.  

If uncorrected noncompliance is reported to the IRS, a corrected 8823 cannot be filed un�l all instances of 
noncompliance are corrected for that building. 

Non-compliance that con�nues a�er the correc�on period may be charged a fee of $25/day and receive 
nega�ve points on future applica�ons.  

Examples of Remedial Ac�on 

A. The status of the Owners, managing agents, and or any general partners may be designated as “not in 
good standing” with NDHFA.  

B. Change in management or site staff may be required.  

C. Addi�onal monitoring may be required.  

D. Requiring full annual recer�fica�ons even for projects that are 100% LIHTC. 

E. A professional consultant, at the owner’s expense.  

F. Required third party audits or approvals of files.  

G. Required training for staff.  

H. Suspension or debarment from par�cipa�on in programs administered by NDHFA. 

I. Legal Ac�on. 

3.07 Liability 

Compliance with Sec�on 42 of the Code is the sole responsibility of the Owner of the development for 
which the LIHTC is allowed.  NDHFA's obliga�on to monitor for compliance with the requirements of the 
Code does not make NDHFA liable for an owner's noncompliance. 

3.08 Record Keeping and Record Reten�on 

Owners are required to keep monthly records, unless otherwise noted, for each qualified LIHTC building 
in the development showing the following informa�on: 

A. The total number of residen�al rental units in the building including the number of bedrooms and the 
size, in square feet, of each unit. 

B. The number and percentage of residen�al rental units in the building that are dedicated for low-
income usage, offices, and management units.  

C. The rent charged on each residen�al rental unit in the building, including any u�lity allowance, as well 
as any addi�onal charges to tenants.  Documenta�on must include tenant ledgers, leases, and u�lity 
allowances as required by the Internal Revenue Service.  

D. The number of occupants in each LIHTC unit and the household’s student status.  

E. The LIHTC unit vacancies in the building, marke�ng informa�on and informa�on that shows the rentals 
of the next available units. 

F. The Tenant Income Cer�fica�on (TIC) for each LIHTC unit and documenta�on to support that 
cer�fica�on.  Documenta�on includes but is not limited to applica�on/recer�fica�on ques�onnaires, 



Low Income Housing Tax Credit Program Compliance Manual 
 

04/02/2024  44 

income and asset verifica�ons, student status, and collec�on of household demographics including 
race, ethnicity, and disabled status.  

G. The eligible basis and qualified basis of the building at the end of the first year of the credit period. 

H. The character and use of any nonresiden�al por�ons of the building included in the building's eligible 
basis under the Code (e.g. tenant facili�es that are available on a comparable basis to all tenants and 
for which no separate fee is charged for use of the facili�es, or facili�es reasonably required by the 
development.) 

I. Records demonstra�ng that any elec�ons or pledges made on the LIHTC applica�on, par�cularly those 
for which points were received, have been fulfilled for the compliance period.  

Owners are required to keep all records for each building for six years beyond the due date (with 
extensions) for filing the federal income tax return for that year.  Example: records for the 2006 tax year 
used to prepare the federal tax return, which was due April 15, 2007, must be retained un�l April 15, 2013.  
However, the records for the first year of the credit period must be retained for at least six years beyond 
the due date (with extensions) for filing the federal income tax return for the last year of the compliance 
period for the building.   

3.09 Sample and Mandatory Forms 

NDHFA has made available all mandatory and sample forms on our website at www.ndhfa.org under the 
Compliance tab. 

SECTION 4: EXTENDED USE PERIOD COMPLIANCE POLICY (Y15 POLICY) 

At the end of the 15-year ini�al compliance period, the IRS no longer enforces compliance. Therefore, the 
monitoring state is responsible for crea�ng a policy to monitor and enforce compliance through state 
courts or other internal measures such as debarment from future par�cipa�on in NDHFA programs. 

As the responsible en�ty for LIHTC compliance, NDHFA has developed the following guidelines for 
compliance ac�vi�es during the extended 15-year compliance period. All other guidelines remain 
unchanged. 

4.1 Student Rule 

LIHTC units may now be occupied by households consis�ng en�rely of income-eligible, full-�me students, 
without excep�on. Student status s�ll needs to be verified to determine income-eligibility. Those students 
receiving Sec�on 8 assistance must include financial aid as income if it is more than the yearly tui�on. 

4.2 Annual Recer�fica�on of Households 

All projects will follow the rules for the 100% LIHTC projects. Refer to sec�on 2.09 of this manual. 

4.3 Unit Transfers 

Unit transfers between buildings in a property will be allowed without having to re-determine a 
household’s eligibility regardless of the mul�ple building elec�on on the 8609. 

4.4 Next Available Unit Rule 

Compliance with the Next Available Unit Rule is no longer monitored. A unit occupied by a household that 
is qualified at move-in may retain its designa�on un�l it is reoccupied as long as the unit remains rent-
restricted.  

4.5 Applicable Frac�on 

The building’s applicable frac�on is only determined by the unit frac�on. 
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4.6 Waiver of Certain Income Restric�ons  

Proper�es experiencing sustained vacancy rates greater than 10% average over a 12-month period ending 
with the most recent repor�ng period may request relief from the low-income usage requirements as 
established at ini�al funding. On a case-by-case basis, the NDHFA will grant a waiver to rent vacant units 
to non-qualified households, providing the owner is in good standing with NDFHA.  

The waiver may allow for no more than 50 percent of the units to be leased to non-qualified households 
for a 100 percent restricted project. At no �me will the number of waivered units allow a project to forgo 
minimum set-aside elec�on. Preference must always be given to qualified households. Steering qualified 
households to less desirable units will not be allowed and will be cause for revoca�on of the waiver.  

To request a waiver the following items must be submited to NDHFA for review: 

A. Detailed explana�on as to the property’s current financial situa�on and the difficulty that it is 
presently experiencing with leasing units to qualified tenants. The narra�ve must also provide details 
of the current marke�ng efforts.  

B. Balance sheets and Profit and Loss statements for the most recent 2 years available. 

C. Reports showing the number of vacant units each month for a 12-month period.  

D. NDHFA may request addi�onal informa�on as deemed necessary.  

If a waiver is granted, it shall con�nue for the property’s remaining extended use period unless rescinded 
by the NDHFA for good cause. 

Owners may not be eligible to apply for this waiver if it would be in conflict with program requirements of 
other funding sources in the property such as RD, HOME, and HUD Sec�on 8. 

4.7 Physical Inspec�ons and Tenant File Review 

Physical inspec�ons and tenant file reviews will be performed every five years. Ten percent of the units 
and files will be inspected during the review. The units are not required to be the same for file review and 
physical inspec�on. NDHFA reserves the right to inspect addi�onal units, files, and records as deemed 
necessary.  

In the event of an ownership or management change, a review may be performed within that year to 
ensure the new en�ty is maintaining compliance with the LURA.  

SECTION 5: GLOSSARY 

100% Tax Credit Project: A project in which all units are LIHTC qualified units (i.e., there are no market 
rate units). 

140% Rule: If upon recer�fica�on, a low-income household’s income is greater than 140% of the income 
limit adjusted for family size, the unit will con�nue to be counted toward sa�sfac�on of the required set-
aside, providing that the unit con�nues to be rent-restricted and the next available unit of comparable or 
smaller size in the same building is rented to a qualified low- income household. 

240-day Window: For acquisi�on/rehabilita�on projects, the owner may cer�fy households as LIHTC 
eligible up to 120 days prior to the date of acquisi�on (using the current income limits) or up to 120 days 
a�er the date of acquisi�on (using the income limits in effect as of the date of acquisi�on). In either 
scenario, the effec�ve date of the cer�fica�on is the date of acquisi�on. 

20%/50% Test: One of the Minimum Set-aside op�ons. 20% or more of the residen�al units must be rented 
to households with gross annual income of 50% or less of the Area Median Income adjusted for family 
size. 
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40%/60% Test: One of the Minimum Set-aside op�ons. 40% or more of the residen�al units must be rented 
to households with gross annual income of 60% or less of the Area Median Income adjusted for family 
size. 

8609: The IRS Form en�tled “Low-Income Housing Credit Alloca�on and Cer�fica�on.” Part I of the Form 
8609 is completed by NDHFA and issued to the owner so that credits may be claimed. Part II of Form 8609 
is completed by the owner and the elec�ons made in Part II are important for ongoing compliance. The 
owner files Form 8609 with the IRS each year of the Credit Period. 

8823: The IRS Form en�tled “Low-Income Housing Credit Agencies Report of Noncompliance or Building 
Disposi�on.” Form 8823 is filed by NDHFA to the IRS in order to report instances of noncompliance or 
building disposi�on. 

8823 Guide: Common name for the IRS guidebook en�tled Guide for Comple�ng Form 8823 Low-Income 
Housing Credit Agencies Report of Noncompliance or Building Disposi�on: Revised January 2011. While 
the guide is not considered legal authority, it does provide valuable informa�on regarding the state 
agency’s responsibili�es in determining noncompliance and repor�ng that noncompliance to the IRS. 

Actual Income from Assets: The income generated by an asset, such as interest or a dividend. This is 
counted as income even if the income is not received by the household, for example if the interest or 
dividend is automa�cally reinvested into the asset. When net family assets (cash value of all assets) are up 
to $5000, the actual income from assets is always the income used. When net family assets exceed $5000 
then the actual income must be compared to the value of such assets based on the current passbook 
savings rate, as determined by HUD, and the higher amount is used for income determina�on. 

Adjusted Basis: The cost basis of a building adjusted for capital improvements minus deprecia�on 
allowable. 

Affirma�ve Fair Housing Marke�ng Plan:  Also referred to as the AFHMP or Affirma�ve Marke�ng Plan. A 
plan in which the owner/management of a property confirms that they are following Fair Housing 
regula�ons and are making efforts to market the property to those groups determined to be least likely to 
otherwise apply for residency. All projects with five (5) or more HOME-assisted units must have an AFHMP 
in place. 

Allowable Fee: A fee that may be charged to tax credit tenants. An allowable fee may or may not have to 
be included in the gross rent calcula�on, depending on whether the fee is for a service that is op�onal or 
mandatory. 

AMI: Area Median Income: the median income for a specific county, as published by HUD. 

Annual Household Income: The combined an�cipated, gross annual income of all persons who intend to 
reside in a unit. Gross income is the amount of income before taxes or other deduc�ons.  

Annual Income: Total an�cipated income to be received by a tenant from all sources including assets for 
the next twelve (12) months. 

Annual Income Recer�fica�on: Document by which the tenant recer�fies his/her income for the purpose 
of determining whether the tenant will be considered low-income according to the provisions of the LIHTC 
Program. 

Applicable Credit Percentage: Although the credits are commonly described as 9% and 4% credits, these 
percentages are approximate figures. The U.S. Department of the Treasury publishes the exact credit 
percentages each month.  4% credits are for acquisi�on and tax-exempt bond financed projects. 9% credits 
are for new construc�on and rehabilita�on credits not involving tax exempt bonds. 

Applicable Frac�on: The por�on of a building that is occupied by low-income households. The Applicable 
Frac�on is the lesser of a) the unit frac�on, defined as the ra�o of the number of low-income units to the 
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total number of units in the building or b) the floor space frac�on, defined as the ra�o of the total floor 
space of the low-income units to the total floor space of all units in the building. 

Applicant: A prospec�ve tenant who has applied for residency at a development. 

Applica�on: Form completed by a person or family seeking rental of a unit in a development. An 
applica�on should solicit sufficient informa�on to determine the applicant’s eligibility and compliance 
with federal and NDHFA guidelines. 

Area Median Income: The median income for a specific county, as published by HUD. 

ARRA: The American Recovery and Reinvestment Act of 2009, which created the Sec�on 1602 and TCAP 
programs. 

ARRA Programs: Sec�on 1602 & TCAP 

Assets: Items of value, other than necessary and personal items, that are considered in determining the 
income eligibility of a household. 

Asset Income: The amount of money received by a household from items of value as defined in HUD 
Handbook 4350.3. 

Assistance Animal: An animal that assists an individual with a disability. This term includes service animals 
and support animals. These animals are not treated as pets but rather as reasonable accommoda�ons 
under Fair Housing. 

Authority: The North Dakota Housing Finance Agency (NDHFA) 

Available Unit: A vacant unit that is not under any contractual agreement between the owner and a 
prospec�ve resident. A unit is not available if an applicant has already signed a lease but has not yet moved 
into the unit. 

Average Income: One of the Minimum Set-aside op�ons. At least 40% of the units must cons�tute a 
qualifying group of units in which the average imputed income limita�on does not exceed 60% AMI.   

Bifurca�on of Lease: The act of amending a lease to remove some household members while keeping 
others on the lease. A bifurca�on of lease may be required under VAWA to remove a tenant who engages 
in criminal ac�vity related to domes�c violence, da�ng violence, sexual assault or stalking without 
removing or otherwise penalizing the vic�m of such ac�vity. 

Cash Value of Asset: The market value of the asset minus the reasonable expenses incurred to convert the 
asset to cash. 

Casualty Loss: A loss of a unit due to fire, natural disaster, or other similar circumstance. A casualty loss is 
defined by the IRS as “damage destruc�on, or loss of property resul�ng from an iden�fiable event that is 
sudden, unexpected, or unusual. 

Cer�fica�on Year: The twelve (12) month �me period beginning on the date the unit is first occupied and 
each twelve (12) month period commencing on the same date therea�er. 

COLA: Cost of living adjustment increase for Social Security as announced by the Social Security 
Administra�on.  See htps://www.ssa.gov/oact/cola/latestCOLA.html for the latest COLA informa�on.  

Comparable Unit: A unit of the same size and number of bedrooms with similar ameni�es and features as 
another unit.  

Compliance: The act of mee�ng the requirements and condi�ons specified under the law and the LIHTC 
program requirements. 
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Compliance Period: The �me period for which a building must comply with the requirements set forth in 
Sec�on 42 of the Internal Revenue Code and credits can be recaptured for noncompliance. The 
development’s first fi�een (15) taxable years. 

Correc�on Period: A reasonable �me as determined by the Authority for an owner to correct any viola�on 
as a result of noncompliance. 

Credit: Rental Housing Tax Credit as authorized by Sec�on 42 of the Internal Revenue Code. 

Credit Period: The period of ten (10) taxable years during which credit may be claimed, beginning with: 

• The taxable year the building is placed-in-service. 

• At the elec�on of the taxpayer (per Form 8609 Line 10a) the following year, but only if the building 
is a Qualified Low-Income Building as of the close of the first year of such building and remains 
qualified throughout succeeding years. 

Current An�cipated Income: Gross an�cipated income for the next twelve (12) months as of the date of 
occupancy or recer�fica�on, including asset income. 

Date of Acquisi�on: The date on which a building is acquired through purchase. 

Debarment: A determined period of �me, not to exceed five (5) years, during which an affected person is 
prohibited from par�cipa�ng in an NDHFA programs 

Declara�on of Extended Rental Housing Commitment: The Extended Use Agreement between NDHFA 
and the owner restric�ng the use of the development during the term of the LIHTC Extended Use Period. 
This document is now called the Lien and Restric�ve Covenant Agreement. 

Decontrol Period: The three-year period following the termina�on of an Extended Use Agreement (either 
through qualified contract release or foreclosure) during which tenant protec�ons apply to all exis�ng low-
income households.  The protec�ons include a prohibi�on against evic�on except for good cause and 
against increases in gross rent except as allowable under Sec�on 42. 

Developer: Any individual and/or en�ty that develops or prepares a real estate site for residen�al use as 
an LIHTC development. 

Development: Rental housing development receiving a LIHTC alloca�on. 

Disabled (for Fair Housing purposes): For purposes of the Fair Housing Act, disability is defined as a person 
who has/is: 

• A physical or mental impairment which substan�ally limits one or more of such person’s major life 
ac�vi�es. 

• A record of having such an impairment. 

• Being regarded as having such an impairment, but such term does not include current, illegal use 
of or addic�on to a controlled substance (as defined in sec�on 102 of the Controlled Substances 
Act). 

Disposed of Asset: An asset disposed of for less than fair market value must be counted as a household 
asset when determining income if the difference between the fair market value and the amount received 
is greater than $1000. 

Due Diligence: The appropriate, voluntary efforts to remain in compliance with all applicable Sec�on 42 
rules and regula�ons. Due diligence can be demonstrated through business care and prudent prac�ces 
and policies. The 8823 Guide (page 3-4) indicates that part of due diligence is the establishment of internal 
controls, including but not limited to: separa�on of du�es, adequate supervision of employees, 
management oversight and review (internal audits), third party verifica�ons of tenant income, 
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independent audits, and �mely recordkeeping. NDHFA expects all LIHTC developments to demonstrate 
due diligence. 

Earned Income: Income from employment, including wages, salaries, �ps, commission, bonuses, over�me 
pay, an�cipated raises, and any other compensa�on. The earned income of all adult household members 
is included in the Annual Household Income calcula�on. The earned income of minors (members under 
age 18) is not included. 

Educa�onal Organiza�on: An ins�tu�on that normally maintains a regular faculty and curriculum, and 
normally has an enrolled body of pupils or students in atendance at the place where its educa�onal 
ac�vi�es are regularly carried out. This term includes elementary schools, junior and senior high schools, 
colleges, universi�es, and technical, trade and mechanical schools. This does not include on-the-job 
trainings courses but does include online educa�onal ins�tu�ons. 

Effec�ve Date of Tenant Cer�fica�on: The date the Tenant Income Cer�fica�on becomes applicable. For 
ini�al cer�fica�ons, this date must be the move-in date of the household. For annual recer�fica�ons, this 
date must be the anniversary date of the move-in. 

Effec�ve Term of Verifica�on: A period of �me not to exceed one hundred twenty (120) days.  A�er this 
�me, if the tenant has not yet moved in or been recer�fied, a new writen third-party verifica�on must be 
obtained. A verifica�on document must be dated within the effec�ve term at the �me of Tenant’s Income 
Cer�fica�on. 

Eligible Basis:  The Eligible Basis of a building includes those costs incurred with respect to the 
construc�on, rehabilita�on, or acquisi�on of the property, minus non-depreciable costs such as land and 
certain other items such as federal grants and some so� costs. Defined in a simpler manner, Eligible Basis 
is how much the building costs. 

Eligible Tenant: The current tenant(s) of the unit, so long as that tenant(s) is eligible to occupy the unit 
under the requirements of Sec�on 42 of the Internal Revenue Code. This expressly includes a tenant 
whose income would not currently qualify under Sec�on 42, but who was qualified at the �me of tenant’s 
original occupancy of the unit. 

Emergency Transfer: Under VAWA protec�ons, an eligible tenant may be en�tled to an emergency transfer 
to a safe dwelling unit. All proper�es must create a VAWA compliance Model Emergency Transfer Plan 
using HUD Form 5381. 

Employment Income: Wages, salaries, �ps, commission, bonuses, over�me pay, an�cipated raises, and 
any other compensa�on for personal services from a job. 

Empty Unit: A unit that is designated as a tax credit unit but has never been occupied by a qualified LIHTC 
household. 

Exempt Manager’s Unit:  See “manager’s unit” 

Extended Use Period: The �me frame which begins the first day of the ini�al fi�een (15) year Compliance 
Period, on which such building is part of a qualified low-income housing development and ends fi�een 
(15) years a�er the close of the ini�al Compliance Period, or the date specified by NDHFA in the Extended 
Use Agreement, whichever is longer. 

Extended Use Policy (Y15 Policy): The set of compliance rules and monitoring procedures for 
developments that have entered their Extended Use Period. For more informa�on see Sec�on 4. 

Fair Market Value: An amount which represents the true value at which a property could be sold on the 
open market. 

First Year of the Credit Period: Either the year a building is placed-in-service, or, at the owner’s op�on, 
the following year. 
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Fixed Income Source: Fixed income sources are defined by HUD as “periodic payments at reasonably 
predictable levels.” Fixed income sources can be verified using the Streamlining Rule. Fixed income sources 
include the following: 

• Social Security payments, including Supplemental Security Income (SSI) and Supplemental 
Disability Insurance (SSDI). 

• Federal, state, local, and private pension plans. 

• Annui�es or other re�rement benefit programs, insurance policies, disability or death benefits, or 
other similar types of periodic receipts. 

• Any other source of income subject to adjustment by a verifiable COLA or current rate of interest. 

Floor Space Frac�on: The frac�on, the numerator of which is the total floor space of the low-income units 
in the building, and the denominator of which is the total floor space of the residen�al rental units 
(whether occupied or not) in the building. The floor space frac�on is compared to the unit frac�on when 
compu�ng the Applicable Frac�on. The Applicable Frac�on for a building is the lesser of either the unit 
frac�on or the floor space frac�on. 

Foreclosure: A foreclosure is a legal procedure occurring when an owner defaults on a loan and the lender 
takes legal ac�on because the property was used as security for the loan. As a result, the property is sold 
to recover the debt. Alternately, an owner may deed the property directly to the lender in a “transac�on 
in lieu of foreclosure” in full or par�al sa�sfac�on of the mortgage debt. 

Foster Adult: An adult, usually with a disability that makes them unable to live alone, who is unrelated to 
the tenant family but has been placed in their care. Foster adults are not counted as household members 
when determining household size and the applicable income limit. A foster adult’s income and asset 
sources are not included in household income. 

Foster Children: Foster children are in the legal guardianship or custody of the State or foster care agency 
but are cared for by foster parents in their home under a foster care arrangement with the custodial 
agency. Foster children are not counted as household members when determining household size and the 
applicable income limit.  A foster child’s income and asset sources are not included in household income. 

Full-�me Student: Any tenant or applicant who is, was, or will be a full-�me student at an educa�onal 
organiza�on for parts of five (5) calendar months (may or may not be consecu�ve) during the calendar 
year. Full-�me status is defined by the educa�onal organiza�on in which the student is enrolled. 

Full-�me Student Household: A household in which all tenants/applicants are full-�me students. 

Good-cause Evic�on: Tax credit households cannot be evicted or have their tenancy terminated without 
“good-cause,” generally considered material viola�on of the lease. The ac�ons that cons�tute good cause 
for evic�on or termina�on of tenancy must be given to the tenant in wri�ng at the �me of occupancy, 
preferably in the lease, as well in the property’s Tenant Selec�on Criteria. Exceeding the 140% limit is not 
considered good cause for evic�on. 

Gross Income: See Annual Household Income. Also, income before taxes or other deduc�ons. 

Gross Rent: The sum of tenant-paid rent por�on + u�lity allowance + any non-op�onal fees.  The total 
gross rent must be at or below the applicable rent limit for the unit to be in compliance. 

Gross Rent Floor: The lowest rent limit that an owner will ever have to implement for a unit. For tax credit 
projects, the gross rent floor is either the rent limit in effect at the placed-in-service date of the first 
building in the development or on the alloca�on date. For bond projects, the gross rent floor is either the 
rent limit in effect at the placed-in-service date for the first building in the development or on the 
reserva�on leter date. If the HUD published rent limits decrease from year to year, the rent limit for a 
par�cular project never has to fall below its gross rent floor. 
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Gross Rent Floor Elec�on Date: For tax credit projects, the gross rent floor is either the rent limit in effect 
at the placed-in-service date of the first building in the development or on the alloca�on date. For bond 
projects, the gross rent floor is either the rent limit in effect at the placed-in-service date for the first 
building in the development or on the reserva�on leter date. 

Guest: A visitor temporarily staying in a tax credit unit with the consent of the household. Guests are not 
treated as household members when determining household size and the applicable income limit, and 
their income is not included in Annual Household Income calcula�ons. 

HERA: The Housing and Economic Recovery Act passed by Congress on July 30, 2008. Among other things, 
this legisla�on added the HERA special income and rent limits, the recer�fica�on exemp�on for 100% tax 
credit proper�es, and the foster care student status exemp�on. 

Household: The individual, family, or group of individuals living in a unit. 

Imputed Income from Assets: The es�mated earnings of assets held by a household using the poten�al 
earning rate (passbook rate) established by HUD. Find the current passbook rate here:  
htps://www.huduser.gov/portal/datasets/infla�onary-adjustments-no�fica�ons.html. 

Income Limits: The maximum income as published by HUD used for determining household eligibility for 
low-income units. Income limits are based on family size and will vary depending on the applicable AMI 
set-aside restric�on. 

Ini�al Compliance: The twelve (12) month period commencing with the date the building is placed-in-
service. Note: Developments consis�ng of mul�ple buildings with phased comple�on must meet the set-
aside requirements on a building-by-building basis with the twelve (12) months commencing with the 
individual date each building is placed-in-service. 

Ini�al Tenant File: The file for the first household to occupy a unit. Ini�al tenant files, also called first-year 
files, contain the records for the first year of the Credit Period and are important for demonstra�ng that 
the project was eligible to begin claiming credits. Ini�al tenant files must be kept for twenty-one (21) years. 

Ini�al Compliance Period: A fi�een (15) year period, beginning with the first taxable year in which credit 
is claimed, during which the appropriate number of units must be marketed and rented to LIHTC eligible 
households, at restricted rents. 

In-place Household: A household that is already occupying a unit at the �me of acquisi�on. 

Inspec�on: A review of a development made by NDHFA or its agent, including an examina�on of records, 
a review of opera�ng procedures, and a physical inspec�on of units. 

Lease: The legal agreement between the tenant and the owner which delineates the terms and condi�ons 
of the rental of a unit. 

Lease Rent: The actual rent charged to the household by the owner, as defined in the lease. The tenant-
paid rent may never exceed the maximum allowable rent, or the applicable HUD published rent limit. Also 
referred to as “tenant-paid rent.” 

LIHTC: Low Income Housing Tax Credit, as authorized by Sec�on 42 of the Internal Revenue Code. 

Live-in Care Atendant / Live-in Aide: A person who resides with one or more elderly, near-elderly, or 
disabled persons. To qualify as a live-in care atendant, the individual (a) must be determined to be 
essen�al to the care and well-being of the tenant, (b) must not be financially obligated to support the 
tenant, and (c) must cer�fy that he/she would not be living in the unit except to provide the necessary 
suppor�ve services.  

A live-in care atendant for an LIHTC tenant should not be counted as a household member for purposes 
of determining the applicable income limits, the income of the atendant is not counted as part of the 
total household income, and the live-in aide should not be listed on the TIC. 

https://www.huduser.gov/portal/datasets/inflationary-adjustments-notifications.html
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Low-Income Household/Tenant: Households whose incomes are not more than either 50% or 60% of the 
median family income for the local area adjusted for family size. 

Low-Income Unit: Any unit in a building if: 

• Such unit is rent-restricted (as defined in subsec�on (g)(2) of IRS Sec�on 42 of the Code). 

• The individuals occupying such a unit meet the income and student status eligibility limita�ons 
applicable under Sec�on 42. 

• The unit is suitable for occupancy, available to the general public, and used other than on a 
transient basis. 

LURA: The writen and recorded agreement between NDHFA and the owner restric�ng the use of the 
development during the term of the Extended Use Period. Formally called the Declara�on of Land Use 
Restric�ve Covenants. 

Management Company: A firm authorized by the owner to oversee the opera�on and management of 
the development and who accepts compliance responsibility. 

Manager’s Unit: Unit occupied by the full-�me resident manager considered a facility reasonably required 
for the benefit of the project. If the unit is considered an “exempt” area, the manager does not have to be 
income qualified. The same rule applies for units reserved for maintenance or security staff. 

Market Value of Asset: The dollar value of an asset on the open market. 

Maximum Allowable Rent: The maximum amount that an owner is permited to actually charge for rent. 
Maximum allowable rent is determined by taking the applicable rent limit and subtrac�ng the u�lity 
allowance for tenant-paid u�li�es and fees for any other non-op�onal charges.  May also be referred to as 
the maximum chargeable rent or net rent. 

Median Income: A determina�on made through sta�s�cal methods establishing a middle point for 
determining income limits. 

Median is the amount that divides the distribu�on into two equal groups, one group having 
income above the median and one group having income below the median. 

Minimum Set-Aside: The minimum number of units that the owner has elected and set forth in the 
Declara�on of Low-Income Housing Commitment to be income and rent restricted. 

Mixed-Income Project: A project with both LIHTC and market-rate units. 

Model Unit: A rental unit set aside to show prospec�ve tenants the desirability of the project’s units 
without disturbing current tenants in occupied units. The model unit’s cost can be included in the 
building’s Eligible Basis and in the denominator of the Applicable Frac�on when determining a building’s 
Qualified Basis. 

MTSP Limits: The income limits published by HUD specifically for the tax credit program. MTSP stands for 
Mul�family Tax Subsidy Program. 

Mul�ple-building Project: A project in which mul�ple buildings are all considered to be part of one 
project. A project is a mul�-building project only if the owner elected so by choosing “yes” on Line 8b of 
Part II of the Form 8609. 

NDHFA: The North Dakota Housing Finance Agency 

Next Available Unit Rule: (See defini�on under 140% Rule) 

Noncompliance: The period of �me that a development, specific building, or unit is ineligible for LIHTC 
because of failure to sa�sfy program requirements. 
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Non-Compliant Organiza�on List: NDHFA’s list of organiza�ons that have outstanding compliance issues 
and are not working toward correc�on of those issues. These en��es are not permited to submit 
applica�ons for development assistance, be a part of any applica�on considered for funding under any 
NDHFA program or be hired to manage any project under any NDHFA program. 

Non-op�onal fee: A fee charged for services/ameni�es that are mandatory (i.e. services that are required 
as a condi�on of occupancy). A fee may be charged for non-op�onal services, but the fee must be included 
in the gross rent calcula�on. NOTE: Owners may never charge fees for ameni�es that are included in 
Eligible Basis, regardless of whether or not the fee is included in gross rent calcula�on. 

Op�onal fee: A fee charged for an extra service or amenity that is selected by a tenant. If the service or 
amenity is truly op�onal (i.e. it is not a condi�on of occupancy that the tenant accepts the service), then 
a fee may be charged without being included in the gross rent calcula�on. NOTE: Owners may never charge 
fees for ameni�es that are included in Eligible Basis, regardless of whether or not the fee is included in 
gross rent calcula�on. 

Over-income Unit: Under § 1.42-15(a), a low-income unit in which the aggregate income of the occupants 
of the unit rises above 140% of the applicable income limita�on under § 42(g)(1) is referred to as an “over-
income unit.” 

Owner: Any individual, associa�on, corpora�on, joint venture, or partnership that owns a LIHTC 
development. 

Passbook Rate: The HUD approved rate for impu�ng assets. Find the current passbook rate here: 
htps://www.huduser.gov/portal/datasets/infla�onary-adjustments-no�fica�ons.html.  

Placed-in-service Date: For buildings, this is the date on which the building is ready and available for its 
specifically assigned func�on, as set forth on IRS Form 8609. For new construc�on, the placed-in-service 
date is generally the date a building receives its Cer�ficate of Occupancy. For acquisi�on, the placed-in-
service date is the date of acquisi�on. 

PHA: Public Housing Authority. 

Project: A project may be all of the buildings in a development, or one par�cular building within a 
development, depending on the elec�on made by the owner on Line 8b on Part II of Form 8609. If Line 8b 
is marked yes, then the building is part of a mul�- building project. If Line 8b is marked no, then the building 
is considered its own project. 

Protected Class: One of the groups specifically protected by the Fair Housing Act and/or the North Dakota 
Housing Discrimina�on Act.  The protected classes in North Dakota are race, sex, na�onal origin, marital 
status, disability, religion, color, age (40 years or over), familial status (presence of children under age 18, 
being pregnant or securing custody of a minor), receipt of public assistance, and status as a domes�c 
violence vic�m. 

Qualified Alloca�on Plan: The plan developed by NDHFA to set out the guidelines and selec�on criteria 
by which NDHFA allocates tax credits. 

Qualified Basis: The por�on of the Eligible Basis atributable to low-income rental units, equal to the 
Eligible Basis mul�plied by the Applicable Frac�on. The amount of Qualified Basis is determined annually 
on the last day of each taxable year. 

Qualified Low-Income Building: Any building that is part of a qualified low-income housing development 
at all �mes during the period beginning on the first day in the Compliance Period on which such building 
is part of such a development and ending on the last day of the Compliance Period with respect to such 
building (Sec�on 42(c)(2)(A) of the Code). 

Qualified Unit: A unit in a qualified low-income building occupied by qualified persons at a qualified rent. 

https://www.huduser.gov/portal/datasets/inflationary-adjustments-notifications.html
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Qualifying Group of Units: A group of units in which all units are qualified low-income units, and the 
average imputed income limita�on of such units does not exceed 60% AMI. This concept is used for 
determining the Minimum Set-aside test and the Applicable Frac�on for an Average Income project. 

Ra�o U�lity Billing System (RUBS): A u�lity billing system in which all units are on one u�lity meter instead 
of separate sub- metering. U�li�es paid through a RUBS system are not eligible to be included in a u�lity 
allowance because the tenants are billed based on a distribu�on formula instead of actual consump�on. 

Reasonable Accommoda�on: A change, excep�on, or adjustment in rules, policies, prac�ces, or services 
when such a change is necessary to afford a person with a disability the equal opportunity to use and 
enjoy a dwelling, including public and common spaces. Under the Fair Housing Act, an owner must allow 
reasonable accommoda�on unless doing so will be an undue financial burden or fundamentally alter the 
nature of the provider’s opera�ons. 

Reasonable Modifica�on: A change to the physical structure of the premises when such a change is 
necessary to afford a person with a disability the equal opportunity to use and enjoy a dwelling, including 
public and common spaces. Under the Fair Housing Act, an owner must allow a reasonable modifica�on 
at the expense of the tenant, unless the change is one that should have already been included in order to 
comply with design and construc�on accessibility standards, in which case the owner will be responsible 
for paying for the modifica�ons. 

Recapture: An increase in the owner’s tax liability because of a loss in tax credit due to noncompliance 
with program requirements. Recapture is the return of the accelerated por�on of the credits that was 
claimed during the ten (10) year credit period. 

Referral Agreement: A development that includes units set-aside for special needs popula�ons must enter 
into a Referral Agreement with a qualified organiza�on that will provide services to the special needs 
popula�on.  The owner must agree to: (a) set aside a number of units for the special needs popula�on 
and (b) no�fy the qualified organiza�on when vacancies of the set-aside units occur at the development. 
The qualified organiza�on must agree to: (a) refer qualified households to the development and (b) no�fy 
households of the vacancies of the set-aside units at the development. 

Rent Limit: The HUD published maximum amount that can be charged for a tax credit unit, including a 
u�lity allowance and any non- op�onal fees. 

Second-party Verifica�on: See “Tenant-provided Document.” 

Sec�on 1602: The Tax Credit Exchange program created by the American Recovery and Reinvestment Act 
of 2009 (ARRA). 1602 allowed unsold tax credits to be exchanged for cash. 

Sec�on 8:  Sec�on 8 of the United States Housing Act of 1937, as Amended. 

Sec�on 42: Sec�on 42 of the Internal Revenue Code of 1986, as Amended, which establishes the Rental 
Housing Tax Credit Program. 

Self-cer�fica�on: A signed affidavit from a tenant or applicant used to clarify informa�on or to provide 
informa�on that cannot be verified through third-party or second-party documents. 

Set-aside: Shall mean and require that units designated as “set-aside” for a specific popula�on may be 
used only for the iden�fied popula�on and for no other. If qualified tenants in the designated popula�on 
are not available, the unit(s) must remain vacant. Tax credit units will all be set-aside at the 30%, 40%, 
50%, or 60% rent and income limit and may addi�onally be set-aside for special needs popula�ons. 

Special Needs Popula�ons: Tenants with special needs include individuals or families who: 

• Suffer from serious or persistent mental illness. 

• Suffer from substance use disorders. 

• Have disabili�es, including intellectual, physical, or developmental. 
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• Are experiencing long-term homelessness or are at significant risk of long-term homelessness. 

• Are jus�ce involved. 

• Are frail elderly, defined as those 62 years of age or older, who are unable to perform one or more 
“ac�vi�es of daily living” without help. Ac�vi�es of daily living comprise walking, ea�ng, bathing, 
grooming, dressing, transferring, and home management ac�vi�es. Assisted living, or projects 
serving a similar purpose, are not eligible under LIHTC. 

Staff Unit: See “manager’s unit” 

Streamlining Rule: HUD’s Streamlining Administra�ve Regula�ons for Public Housing, Housing Choice 
Voucher, Mul�family Housing, and Community Planning and Development Programs Final Rule. Among 
other provisions, the rule provides a simplified manner of verifying fixed income sources effec�ve April 7, 
2016. 

Student: Any tenant or applicant who is, was, or will be a full-�me student at an educa�onal organiza�on 
for parts of five (5) calendar months (may or may not be consecu�ve) during the calendar year. Full-�me 
status is defined by the educa�onal organiza�on in which the student is enrolled. 

Sub-metering: A system for measuring tenants’ actual u�lity consump�on. Some buildings in qualified 
low-income housing developments may be sub-metered. A sub-metering system typically includes a 
master meter, which is owned or controlled by the u�lity company supplying the electricity, gas, or water, 
with overall u�lity consump�on billed to the building owner.  In a sub-metered system, building owners 
use unit-based meters to measure u�lity consump�on and prepare a bill for each residen�al unit based 
on consump�on. The building owners retain records of resident u�lity consump�on, and tenants receive 
documenta�on of u�lity costs as specified in the lease. For more informa�on see part 1.18.CR. 

Subsequent Credit Alloca�on: A set of rehabilita�on credits allocated to a project that has already 
completed an original Credit Period and fi�een (15) year Compliance Period. A project receiving a 
subsequent credit alloca�on begins a new ten (10) year Credit Period and fi�een (15) year Compliance 
Period. Exis�ng tenants are grandfathered into the new alloca�on without being recer�fied as new move-
in events. 

Suspension: An indefinite but temporary status assigned to an affected person making it ineligible to apply 
for addi�onal funding un�l such a �me that the suspension status is revoked. Suspension is generally 
invoked for failure to meet federal and/or state compliance obliga�ons and repor�ng requirements. Other 
considera�ons leading to suspension could include but are not limited to fraudulent ac�vity, financial 
health concerns, and poor record of past performance.  Unlike debarment, suspension is not for a set 
amount of �me and can generally be revoked as soon as NDHFA’s concerns, and any iden�fied issues have 
been resolved. 

Tax Credit: A tax credit is a dollar-for-dollar reduc�on in the federal income tax liability of the owner. The 
tax credit amount is calculated by mul�plying the Qualified Basis by the Applicable Credit Percentage. The 
credit percentage, determined monthly, changes so as to yield over a ten (10) year period, a credit equal 
to either 30% or 70% of the present value of the Qualified Basis of the building. An owner may elect to 
lock in the Applicable Credit Percentage either at the �me a Commitment is made by NDHFA, or at the 
�me the alloca�on is made. 

TCAP: The Tax Credit Assistance Program created by the American Recovery and Reinvestment Act of 2009 
(ARRA). TCAP provided special HOME funding to supplement tax credit projects. 

Tenant: Any person occupying the unit. 

Tenant-paid rent: The actual rent charged to the household by the owner, as defined in the lease. The 
tenant-paid rent may never exceed the maximum allowable rent, or the applicable HUD published rent 
limit. Also referred to as the “lease rent.” 
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Tenant-provided Document: Source documenta�on submited to management by a tenant or applicant 
in order to disclose informa�on about income or asset sources or other eligibility factors. Tenant-provided 
documenta�on is considered an eligible type of third-party verifica�on. 

Tenant/ Unit File: Complete and accurate records pertaining to each dwelling unit, containing the 
applica�on for each tenant, verifica�on of income and assets of each tenant, the annual Tenant Income 
Cer�fica�on for the household, u�lity schedules, rent records, all leases and lease addenda, etc. Any 
authorized representa�ve of NDHFA or the Department of Treasury shall be permited access to these 
files. 

Third-party Verifica�on: A verifica�on document submited to management by a third-party en�ty in 
order to disclose informa�on about the income or asset sources or other eligibility factors of an applicant 
or tenant. Third-party verifica�ons must be sent to and received directly from the third-party source, not 
through the tenant or applicant. An example of third-party verifica�on is an employment verifica�on form 
completed by the employer. 

Transient Use: An LIHTC unit is considered to be in transient use and is therefore out of compliance if the 
ini�al lease term is less than six (6) months. For informa�on on the excep�ons to this rule see sec�on 
1.21.CR 

Unearned Income: Income from assets and benefit sources such as Social Security. The unearned income 
of all household members (regardless of age) is included in the calcula�on of Annual Household Income. 

Unit Frac�on: The frac�on, the numerator of which is the number of low-income units in the building, and 
the denominator of which is the number of residen�al rental units (whether or not occupied) in the 
building. The unit frac�on is compared to the floor space frac�on when compu�ng the Applicable Frac�on. 
The Applicable Frac�on for a building is the lesser of either the unit frac�on or the floor space frac�on. 

U�lity Allowance: An allowance represen�ng the average monthly cost of tenant-paid u�li�es for a 
par�cular unit size and type. U�lity allowances include costs of heat, unit electricity, gas, oil, water, sewer, 
and trash service as applicable. U�lity allowances do not include the costs of telephone, cable television, 
or internet services. The u�lity allowance is added to tenant-paid rent and any other non-op�onal charges 
when determining the gross rent for a unit. The total gross rent for a unit (u�lity allowance inclusive) must 
be at or below the applicable published rent limit. 

For more informa�on on U�lity Allowances see 1.18.CR 

Vacant Unit: A unit that is currently unoccupied but was formerly occupied by a qualified LIHTC household. 

Vacant Unit Rule: Vacant units formerly occupied by low-income individuals may con�nue to be treated 
as occupied by a qualified low-income household for purposes of the Minimum Set-Aside requirement (as 
well as for determining Qualified Basis) provided reasonable atempts were or are being made to rent the 
unit (or the next available unit of comparable or smaller size) to an income qualified tenant before any 
units in the development were or will be rented to a nonqualified tenant. Management must document 
that reasonable atempts were made to rent vacant tax credit units before ren�ng vacant market- rate 
units. 

VAWA: The Violence Against Women Reauthoriza�on Act of 2013, which provides protec�ons against 
housing discrimina�on for vic�ms of domes�c violence, da�ng violence, sexual assault, or stalking. 

Verifica�on: Informa�on from a third-party or second-party source that is collected in order to 
corroborate the accuracy of informa�on about the income and/or assets or other eligibility factors of an 
applicant or tenant. 

 

 



Part 5 (Section 8) Income and Asset Inclusions and Exclusions 

24 CFR 5.609(b) and (c) 

Examples included in parentheses have been added to the regulatory language for clarification. 

 
INCOME INCLUSIONS: 

1) The full amount, before any payroll deductions, of wages and salaries, overtime pay, commissions, fees, tips 
and bonuses, and other compensation for personal services; 

2) The net income from operation of a business or profession. Expenditures for business expansion or 
amortization of capital indebtedness shall not be used as deductions in determining net income. An 
allowance for depreciation of assets used in a business or profession may be deducted, based on straight line 
depreciation, as provided in Internal Revenue Service regulations. Any withdrawal of cash or assets from the 
operation of a business or profession will be included in income, except to the extent the withdrawal is 
reimbursement of cash or assets invested in the operation by the family; 

3) Interest, dividends, and other net income of any kind from real or personal property. Expenditures for 
amortization of capital indebtedness shall not be used as deductions in determining net income. An 
allowance for depreciation is permitted only as authorized in paragraph (2) above. Any withdrawal of cash or 
assets from an investment will be included in income, except to the extent the withdrawal is reimbursement 
of cash or assets invested by the family. Where the family has net family assets in excess of $5,000, annual 
income shall include the greater of the actual income derived from all net family assets or a percentage of 
the value of such assets based on the current passbook savings rate, as determined by HUD; 

4) The full amount of periodic amounts received from social security, annuities, insurance policies, retirement 
funds, pensions, disability or death benefits, and other similar types of periodic receipts, including a lump-
sum amount or prospective monthly amounts for the delayed start of a **periodic amount (e.g., Black Lung 
Sick benefits, Veterans Disability, Dependent Indemnity Compensation, payments to the widow of a 
serviceman killed in action). See paragraph (13) under Income Exclusions for an exception to this 
paragraph;** 

5) Payments in lieu of earnings, such as unemployment, disability compensation, worker's compensation, and 
severance pay, except as provided in paragraph (3) under Income Exclusions; 

6) Welfare Assistance.  

a. Welfare assistance received by the family. 

b. If the welfare assistance payment includes an amount specifically designated for shelter and utilities 
that is subject to adjustment by the welfare assistance agency in accordance with the actual cost of 
shelter and utilities, the amount of welfare assistance income to be included as income shall consist 
of: 

c. The amount of the allowance or grant exclusive of the amount specifically designated for shelter or 
utilities; plus 

d. The maximum amount that the welfare assistance agency could in fact allow the family for shelter 
and utilities. If the family’s welfare assistance is ratably reduced from the standard of need by 
applying a percentage, the amount calculated under this paragraph shall be the amount resulting 
from one application of the percentage. 

7) Periodic and determinable allowances, such as alimony and child support payments, and regular 
contributions or gifts received from organizations or from persons not residing in the dwelling; and 

8) All regular pay, special pay, and allowances of a member of the Armed Forces, except as provided in 
paragraph (7) under Income Exclusions. 



9) For Section 8 programs only and as provided in 24 CFR 5.612, any financial assistance, in excess of amounts 
received for tuition, that an individual receives under the Higher Education Act of 1965 (20 U.S.C. 1001 et 
seq.), from private sources, or from an institution of higher education (as defined under the Higher Education 
Act of 1965 (20 U.S.C. 1002)), shall be considered income to that individual, except that financial assistance 
described in this paragraph is not considered annual income for persons over the age of 23 with dependent 
children. For the purposes of this paragraph “financial assistance” does not include loan proceeds for the 
purpose of determining income. *(Note: This paragraph also does not apply to a student who is living with 
his/her parents who are applying for or receiving Section 8 assistance.)* 

 
INCOME EXCLUSIONS: 

1) Income from employment of children (including foster children) under the age of 18 years; 

2) Payments received for the care of foster children or foster adults (usually persons with disabilities unrelated 
to the tenant family, who are unable to live alone); 

3) Lump-sum additions to family assets, such as inheritances, insurance payments (including payments under 
health and accident insurance and worker’s compensation), capital gains, and settlement for personal or 
property losses, except as provided in paragraph (5) under Income Inclusions; 

4) Amounts received by the family that are specifically for, or in reimbursement of, the cost of medical expenses 
for any family member; 

5) Income of a live-in aide, as defined in 24 CFR 5.403; 

6) The full amount of student financial assistance paid directly to the student or to the educational institution 
(see Income Inclusions (9), above, for students receiving Section 8 assistance); 

7) The special pay to a family member serving in the Armed Forces who is exposed to hostile fire (e.g., in the 
past, special pay included Operation Desert Storm); 

8)  

a. Amounts received under training programs funded by HUD (e.g., training received under Section 3); 

b. Amounts received by a person with a disability that are disregarded for a limited time for purposes of 
supplemental security income eligibility and benefits because they are set-aside for use under a Plan 
to Attain Self-Sufficiency (PASS); 

c. Amounts received by a participant in other publicly assisted programs that are specifically for or in 
reimbursement of out-of-pocket expenses incurred (special equipment, clothing, transportation, 
childcare, etc.) and which are made solely to allow participation in a specific program; 

d. Amounts received under a resident service stipend. A resident service stipend is a modest amount 
(not to exceed $200 per month) received by a resident for performing a service for the owner, on a 
part-time basis, that enhances the quality of life in the project. Such services may include, but are not 
limited to, fire patrol, hall monitoring, lawn maintenance, and resident- initiative coordination. No 
resident may receive more than one such stipend during the same period of time; or 

e. Incremental earnings and benefits resulting to any family member from participation in qualifying 
state or local employment training programs (including training programs not affiliated with a local 
government) and training of a family member as a resident management staff person. Amounts 
excluded by this provision must be received under employment training programs with clearly 
defined goals and objectives and are excluded only for the period during which the family member 
participates in the employment training program. 

9) Temporary, nonrecurring, or sporadic income (including gifts); 



10) Reparation payments paid by a foreign government pursuant to claims filed under the laws of that 
government by persons who were persecuted during the Nazi era. (Examples include payments by the 
German and Japanese governments for atrocities committed during the Nazi era); 

11) Earnings in excess of $480 for each full-time student 18 years or older (excluding the head of household and 
spouse); 

12) Adoption assistance payments in excess of $480 per adopted child; 

13) Deferred periodic amounts from supplemental security income and social security benefits that are received 
in a lump-sum amount or in prospective monthly amounts; 

14) Amounts received by the family in the form of refunds or rebates under state or local law for property taxes 
paid on the dwelling unit; 

15) Amounts paid by a state agency to a family with a member who has a developmental disability and is living at 
home to offset the cost of services and equipment needed to keep the developmentally disabled family 
member at home; or 

 
16) The following updated list of Federally mandated income exclusions is from the Federal Register dated 

January 31, 2024 and supersedes the notice published in the Federal Register on May 20, 2014. The 
exclusions listed below apply to income only, except where HUD states that the exclusion also applies to 
assets. Actual income earned from an excluded asset may be included in income if it is not deposited into an 
account that is disregarded and excluded under one of the below authorities. If an amount is in an excluded 
account, like an Independent Development Account or an ABLE account, then the statute or the regulations 
associated with that income/asset exclusion will dictate what portion of the income earned off the amount, if 
any, is to be included in the family's income. Please note that exclusions (13) and (23) have provisions that 
apply only to specific HUD programs): https://www.federalregister.gov/documents/2024/01/31/2024-
01873/federally-mandated-exclusions-from-income-updated-listing  

a. The value of the allotment provided to an eligible household under the Food Stamp Act of 1977 (7 
U.S.C. 2017(b)). This exclusion also applies to assets; 

b. Payments, including for supportive services and reimbursement of out-of-pocket expenses, for 
volunteers under the Domestic Volunteer Service Act of 1973 (42 U.S.C. 5044(f)(1), 42 U.S.C. 5058), 
are excluded from income except that the exclusion shall not apply in the case of such payments 
when the Chief Executive Officer of the Corporation for National and Community Service appointed 
under 42 U.S.C. 12651c determines that the value of all such payments, adjusted to reflect the 
number of hours such volunteers are serving, is equivalent to or greater than the minimum wage 
then in effect under the Fair Labor Standards Act of 1938 (29 U.S.C. 201 et seq.) or the minimum 
wage, under the laws of the State where such volunteers are serving, whichever is the greater (42 
U.S.C. 5044(f)(1)). This exclusion also applies to assets; 

c. Certain payments received under the Alaska Native Claims Settlement Act (43 U.S.C. 1626(c)). This 
exclusion also applies to assets; 

d. Income derived from certain submarginal land of the United States that is held in trust for certain 
Indian tribes (25 U.S.C. 5506). This exclusion also applies to assets; 

e. Payments or allowances made under the Department of Health and Human Services' Low-Income 
Home Energy Assistance Program (42 U.S.C. 8624(f)(1)). This exclusion also applies to assets; 

f. Income derived from the disposition of funds to the Grand River Band of Ottawa Indians (Pub. L. 94–
540, section 6). This exclusion also applies to assets; 

g. The first $2000 of per capita shares received from judgment funds awarded by the National Indian 
Gaming Commission or the U.S. Claims Court, the interests of individual Indians in trust or restricted 



lands, and the first $2000 per year of income received by individual Indians from funds derived from 
interests held in such trust or restricted lands. This exclusion does not include proceeds of gaming 
operations regulated by the Commission (25 U.S.C. 1407–1408). This exclusion also applies to assets; 

h. Amounts of student financial assistance funded under title IV of the Higher Education Act of 1965 (20 
U.S.C. 1070), including awards under Federal work-study programs or under the Bureau of Indian 
Affairs student assistance programs (20 U.S.C. 1087uu). For section 8 programs only (42 U.S.C. 1437f), 
any financial assistance in excess of amounts received by an individual for tuition and any other 
required fees and charges under the Higher Education Act of 1965 (20 U.S.C. 1001 et seq.), from 
private sources, or an institution of higher education (as defined under the Higher Education Act of 
1965 (20 U.S.C. 1002)), shall not be considered income to that individual if the individual is over the 
age of 23 with dependent children (Pub. L. 109–115, section 327) (as amended) 

i. Payments received from programs funded under Title V of the Older Americans Act of 1965 (42 U.S.C. 
3056g); 

j. Payments received on or after January 1, 1989, from the Agent Orange Settlement Fund (Pub. L. 101–
201) or any other fund established pursuant to the settlement in In Re Agent Orange Product Liability 
Litigation, M.D.L. No. 381 (E.D.N.Y.). This exclusion also applies to assets; 

k. Payments received under the Maine Indian Claims Settlement Act of 1980 (Pub. L. 96–420 section 
9(c)). This exclusion also applies to assets; 

l. The value of any child care provided or arranged (or any amount received as payment for such care or 
reimbursement for costs incurred for such care) under the Child Care and Development Block Grant 
Act of 1990 (42 U.S.C. 9858q); 

m. Earned income tax credit (EITC) refund payments [1] received on or after January 1, 1991, for 
programs administered under the United States Housing Act of 1937, title V of the Housing Act of 
1949, section 101 of the Housing and Urban Development Act of 1965, and sections 221(d)(3), 235, 
and 236 of the National Housing Act (26 U.S.C. 32(l)). This exclusion also applies to assets; 

n. The amount of any refund (or advance payment with respect to a refundable credit) issued under the 
Internal Revenue Code is excluded from income and assets for a period of 12 months from receipt 
(26 U.S.C. 6409); 

o. Payments by the Indian Claims Commission to the Confederated Tribes and Bands of the Yakima 
Indian Nation or the Apache Tribe of the Mescalero Reservation (Pub. L. 95–433 section 2). This 
exclusion also applies to assets; 

p. Allowances, earnings, and payments to AmeriCorps participants under the National and Community 
Service Act of 1990 (42 U.S.C. 12637(d)); 

q. Any allowance paid to children of Vietnam veterans born with spina bifida (38 U.S.C. 1802–05), 
children of women Vietnam veterans born with certain birth defects (38 U.S.C. 1811–16), and 
children of certain Korean and Thailand service veterans born with spina bifida (38 U.S.C. 1821–22) is 
excluded from income and assets (38 U.S.C. 1833(c)). 

r. Any amount of crime victim compensation that provides medical or other assistance (or payment or 
reimbursement of the cost of such assistance) under the Victims of Crime Act of 1984 received 
through a crime victim assistance program, unless the total amount of assistance that the applicant 
receives from all such programs is sufficient to fully compensate the applicant for losses suffered as a 
result of the crime (34 U.S.C. 20102(c)). This exclusion also applies to assets; 

s. Allowances, earnings, and payments to individuals participating in programs under the Workforce 
Investment Act of 1998 reauthorized as the Workforce Innovation and Opportunity Act of 2014 (29 
U.S.C. 3241(a)(2)); 



t. Any amount received under the Richard B. Russell School Lunch Act (42 U.S.C. 1760(e)) and the Child 
Nutrition Act of 1966 (42 U.S.C. 1780(b)), including reduced-price lunches and food under the Special 
Supplemental Food Program for Women, Infants, and Children (WIC). This exclusion also applies to 
assets; 

u. Payments, funds, or distributions authorized, established, or directed by the Seneca Nation 
Settlement Act of 1990 (Pub. L. 101–503 section 8(b)). This exclusion also applies to assets; 

v. Payments from any deferred U.S. Department of Veterans Affairs disability benefits that are received 
in a lump sum amount or in prospective monthly amounts (42 U.S.C. 1437a(b)(4)); 

w. Any amounts (i) not actually received by the family, (ii) that would be eligible for exclusion under 42 
U.S.C. 1382b(a)(7), and (iii) received for service-connected disability under 38 U.S.C. chapter 11 or 
dependency and indemnity compensation under 38 U.S.C. chapter 13 (25 U.S.C. 4103(9)(C)) as 
provided by an amendment by the Indian Veterans Housing Opportunity Act of 2010 (Pub. L. 111–
269 section 2) to the definition of income applicable to programs under the Native American Housing 
Assistance and Self-Determination Act (NAHASDA) (25 U.S.C. 4101 et seq.); 

x. A lump sum or a periodic payment received by an individual Indian pursuant to the Class Action 
Settlement Agreement in the case entitled Elouise Cobell et al. v. Ken Salazar et al., 816 F.Supp.2d 10 
(Oct. 5, 2011 D.D.C.), for a period of one year from the time of receipt of that payment as provided in 
the Claims Resolution Act of 2010 (Pub. L. 111–291 section 101(f)(2)). This exclusion also applies to 
assets; 

y. Any amounts in an “individual development account” are excluded from assets and any assistance, 
benefit, or amounts earned by or provided to the individual development account are excluded from 
income, as provided by the Assets for Independence Act, as amended (42 U.S.C. 604(h)(4)); 

z. Per capita payments made from the proceeds of Indian Tribal Trust Settlements listed in IRS Notice 
2013–1 and 2013–55 must be excluded from annual income unless the per capita payments exceed 
the amount of the original Tribal Trust Settlement proceeds and are made from a Tribe's private bank 
account in which the Tribe has deposited the settlement proceeds. Such amounts received in excess 
of the Tribal Trust Settlement are included in the gross income of the members of the Tribe receiving 
the per capita payments as described in IRS Notice 2013–1. The first $2,000 of per capita payments 
are also excluded from assets unless the per capita payments exceed the amount of the original 
Tribal Trust Settlement proceeds and are made from a Tribe's private bank account in which the Tribe 
has deposited the settlement proceeds (25 U.S.C. 117b(a), 25 U.S.C. 1407); 

aa. Federal assistance for a major disaster or emergency received by individuals and families under the 
Robert T. Stafford Disaster Relief and Emergency Assistance Act (Pub. L. 93–288, as amended) and 
comparable disaster assistance provided by States, local governments, and disaster assistance 
organizations (42 U.S.C. 5155(d)). This exclusion also applies to assets; 

bb. Any amount in an Achieving Better Life Experience (ABLE) account, distributions from and certain 
contributions to an ABLE account established under the ABLE Act of 2014 (Pub. L. 113–295.), as 
described in Notice PIH 2019–09/H 2019–06 or subsequent or superseding notice is excluded from 
income and assets; and 

cc. Assistance received by a household under the Emergency Rental Assistance Program pursuant to the 
Consolidated Appropriations Act, 2021 (Pub. L. 116–260, section 501(j)), and the American Rescue 
Plan Act of 2021 (Pub. L. 117–2, section 3201). This exclusion also applies to assets. 

 

Part 5 (Section 8) Asset Inclusions and Exclusions 



 
ASSET INCLUSIONS: 

1) Cash held in savings accounts, checking accounts, safe deposit boxes, homes, etc. For savings accounts, use 
the current balance. For checking accounts, use the average 6-month balance. Assets held in foreign 
countries are considered assets; 

2) Cash value of revocable trusts available to the applicant; 

3) Equity in rental property or other capital investments. Equity is the estimated current fair market value of the 
asset less the unpaid balance on all loans secured by the asset and all reasonable costs (e.g., penalties or 
broker fees) that would be incurred in selling the asset. Under HOME, equity in the family’s primary residence 
is not considered in the calculation of assets for owner-occupied rehabilitation projects; 

4) Cash value of stocks, bonds, Treasury bills, certificates of deposit, mutual funds, and money market accounts; 

5) Individual retirement, 401(K), and Keogh accounts (even if withdrawal would result in a penalty). While an 
individual is employed, count only amounts the family can withdraw without retiring or terminating 
employment. After retiring or terminating employment, count as an asset any amount the employee elects to 
receive as a lump sum; 

6) Annuity where the applicant has the option of withdrawing a balance (even if withdrawal would result in a 
penalty); 

7) Retirement and pension funds; 

8) Cash value of life insurance policies available to the individual before death (e.g., surrender value of a whole 
life or universal life policy); 

9) Personal property held as an investment such as gems, jewelry, coin collections, antique cars, etc.; 

10) Lump sum or one-time receipts, such as inheritances, capital gains, lottery winnings, cash from sale of assets, 
victim’s restitution, insurance settlements, and other amounts not intended as periodic payments; 

11) Mortgages or deeds of trust held by an applicant; and 

12) Assets disposed of for less than fair market value (e.g., property) when the fair market value of all assets 
given away during the past two years exceeds the gross amount received by more than $1,000. 

 
ASSET EXCLUSIONS: 

1) Necessary personal property, except as noted in number 9 of Inclusions, such as clothing, furniture, cars, and 
vehicles specially equipped for persons with disabilities; 

2) Interest in Indian trust lands; 

3) Assets not effectively owned by the applicant. That is, when assets are held in an individual’s name, but the 
assets and any income they earn accrue to the benefit of someone else who is not a member of the 
household and that other person is responsible for income taxes incurred on income generated by the asset; 

4) Equity in cooperatives in which the family lives; 

5) Assets not accessible to and that provide no income for the applicant; 

6) Term life insurance policies (i.e., where there is no cash value); 

7) Assets that are part of an active business. “Business” does not include rental of properties that are held as an 
investment and not a main occupation; 

8) Assets disposed of for less than fair market value as a result of foreclosure, bankruptcy, divorce, or 
separation; 



9) IRA, Keogh, and similar retirement savings accounts where benefits are being received through periodic 
payments; or 

10) Lump sum payments where the money is used for something that is not an asset— e.g., a car or a vacation or 
education. 

 

 

This material is based upon work supported, in whole or in part, by Federal award number C-22-TA-VA-0011 awarded to ICF by the 

U.S. Department of Housing and Urban Development. The substance and findings of the work are dedicated to the public. Neither 

the United States Government, nor any of its employees, makes any warranty, express or implied, or assumes any legal liability or 

responsibility for the accuracy, completeness, or usefulness of any information, apparatus, product, or process disclosed, or 

represents that its use would not infringe privately-owned rights. Reference herein to any individuals, agencies, companies, products, 

process, services, service by trade name, trademark, manufacturer, or otherwise does not constitute or imply an endorsement, 

recommendation, or favoring by the author(s), contributor(s),the U.S. Government, or any agency thereof. Opinions contained herein 

are those of the author(s) and do not necessarily reflect the official position of, or a position that is endorsed by, HUD or any Federal 

agency. 



Correction Timeframe (P/F)
Life-Threatening - 24 Hours (Fail)
Severe - 30 Days (Fail)

*Affirmative Habitability Requirement per 24 CFR 5.703(d) and NSPIRE Final Rule Moderate - 30 Days (Fail)
Mark all that apply: Low - N/A (Pass)

Area Deficiency Description Unit Inside Outside Inspector Comments
Address and Signage Address, signage, or building identification codes are broken, illegible, or not visible. M

Only 1 bathtub or shower is present and it is inoperable or does not drain. S L
A bathtub or shower is inoperable or does not drain and at least 1 bathtub or shower is present elsewhere 
that is operational. M L

Bathtub component or shower component is damaged, inoperable, or missing such that it may limit the 
resident's ability to maintain personal hygiene. M L

Bathtub component or shower component is damaged, inoperable, or missing and it does not limit the 
resident's ability to maintain personal hygiene. L

Bathtub or shower cannot be used in private.* *M M
Food storage space is not present.* *M
Storage component is damaged, inoperable, or missing. M L
System is blocked, or pull cord is higher than 6 inches off the floor. LT LT
System does not function properly. LT LT
Carbon monoxide alarm is missing, not installed, or not installed in a proper location.* LT
Carbon monoxide alarm is obstructed. LT LT
Carbon monoxide alarm does not produce an audio or visual alarm when tested. LT LT
Ceiling has an unstable surface. M M
Ceiling has a hole. M M
Ceiling component(s) is not functionally adequate. S S
A visually accessible chimney, flue, or firebox connected to a fireplace or wood-burning appliance is 
incomplete or damaged such that it may not safely contain fire and convey smoke and combustion 
gases to the exterior.

LT LT LT

Chimney exhibits signs of structural failure. LT

Inspector:

Type of Inspection: 

Carbon Monoxide

Ceiling

Housing Type:
Year Constructed: Date of Inspection: 

Cabinet and Storage

Summary Decision on Unit (Pass/Fail):
LT

Chimney

Bathtub and Shower

M

Health & Safety Designation

NSPIRE HCV/PBV INSPECTION CHECKLIST
PHA: 
Family Identifier: 
Any children under 6 reside or expected to reside in the unit? (Y/N): 

Address of Unit: 

Owner:

Call-For-Aid System

Owner Contact Information: 

Number of Bedrooms: 

L

S



Area Deficiency Description Unit Inside Outside Inspector Comments
Electric dryer transition duct is detached or missing. LT LT
Gas dryer transition duct is detached or missing. LT LT
Electric dryer exhaust ventilation system has restricted airflow. LT LT LT
Dryer transition duct is constructed of unsuitable material. LT LT
Gas dryer exhaust ventilation system has restricted airflow. LT LT LT
Exterior dryer vent cover, cap, or a component thereof is missing. L
Cooking range, cooktop, or oven does not ignite or produce heat. S L
Cooking range, cooktop, or oven component is damaged or missing such that the device is unsafe for use. M M

Primary cooking appliance is missing.* *M
A microwave is the primary cooking appliance and it is damaged. S
A burner does not produce heat, but at least 1 other burner is present on the cooking range or cooktop 
and does produce heat. M M

Entry door will not open. M M
Entry door will not close. S M
Entry door self-closing mechanism is damaged, inoperable, or missing. S M
Hole, split, or crack that penetrates completely through entry door. M M
Entry door is missing. LT S
Entry door surface is delaminated or separated. M M
Entry door frame, threshold, or trim is damaged or missing. M M
Entry door seal, gasket, or stripping is damaged, inoperable, or missing. M M
Entry door component is damaged, inoperable, or missing and it does not limit the door’s ability to 
provide privacy or protection from weather or infestation. L L

Entry door cannot be secured. S M
Fire labeled door does not open. S S
Fire labeled door does not close and latch or the self-closing hardware is damaged or missing such that the 
door does not self-close and latch. S S

Fire labeled door assembly has a hole of any size or is damaged such that its integrity may be 
compromised. S S

Fire labeled door seal or gasket is damaged or missing. S S
An object is present that may prevent the fire labeled door from closing and latching or self-closing and 
latching. S S

Fire labeled door cannot be secured. S M
Fire labeled door is missing. LT LT
A passage door does not open. M M
A passage door component is damaged, inoperable, or missing and the door is not functionally adequate. L L

A door that is not intended to permit access between rooms has a damaged, inoperable, or missing L
An exterior door component is damaged, inoperable, or missing. M

Door - Fire

Door - General

Clothes Dryer Exhaust 
Ventilation

Door - Entry

Cooking Appliance



Area Deficiency Description Unit Inside Outside Inspector Comments
Drain Drain is fully blocked. M M M

Obstructed means of egress. LT LT LT
Sleeping room is located on the 3rd floor or below and has an obstructed rescue opening. LT
Fire escape access is obstructed. LT
Outlet or switch is damaged. LT LT LT
Testing indicates a three-pronged outlet is not properly wired or grounded. S S S
Outlet does not have visible damage and testing indicates it is not energized. S S S
Exposed electrical conductor. LT LT LT
Water is currently in contact with an electrical conductor. LT LT
GFCI outlet or GFCI breaker is not visibly damaged and the test or reset button is inoperable. S S S
AFCI outlet or AFCI breaker is not visibly damaged and the test or reset button is inoperable. S S S
An unprotected outlet is present within six feet of a water source.* *S *S *S
Electrical service panel is not readily accessible. M M M
The overcurrent protection device is damaged. LT LT LT
The overcurrent protection device is contaminated. S S S
Elevator is inoperable. M
Elevator door does not fully open and close. M
Elevator cab is not level with the floor. M
Safety edge device has malfunctioned or is inoperable. M

Exit Sign Exit sign is damaged, missing, obstructed, or not adequately illuminated. LT LT
Fence component is missing. M
Gate does not open, close, latch, or lock. M
Fence demonstrates signs of collapse. M

Fire Escape Fire escape component is damaged or missing. LT
Fire extinguisher pressure gauge reads over or under-charged. LT LT LT
Fire extinguisher service tag is missing, illegible, or expired. LT LT LT
Fire extinguisher is damaged or missing. LT LT LT

Flammable and 
Combustible Item

Flammable or combustible item is on or within 3 feet of an appliance that provides heat for thermal 
comfort or a fuel-burning water heater. 
OR 
Improperly stored chemicals.

LT LT LT

Floor substrate is exposed. M M

Floor component(s) is not functionally adequate. M M

Food preparation area is not present.* *M

Food preparation area is damaged or is not functionally adequate. M M

Elevator

Fence and Gate

Egress

Fire Extinguisher 

Food Preparation

Floor

Electrical - Service 
Panel

Electrical - Conductor, 
Outlet, and Switch

Electrical - GFCI/AFCI



Area Deficiency Description Unit Inside Outside Inspector Comments
Foundation is cracked. M M M
Foundation has exposed rebar or foundation is spalling, flaking, or chipping. M M M
Foundation is infiltrated by water. M M
Foundation support post, column, beam, or girder is damaged. M M M
Foundation vent cover is missing or damaged. M
Garage door has a hole. M M M
Garage door does not open, close, or remain open or closed. M M M
Grab bar is not secure. M M
Guardrail is missing or not installed.* *LT *LT *LT
Guardrail is not functionally adequate. LT LT LT
Handrail is missing. M M M
Handrail is not secure. M M M
Handrail is not functionally adequate. M M M
Handrail is not installed where required. L L
The inspection date is on or between October 1 and March 31 and the permanently installed heating 
source is not working or the permanently installed heating source is working and the interior 
temperature is below 64 degrees Fahrenheit.*

*LT

The inspection date is on or between October 1 and March 31 and the permanently installed heating 
source is working and the interior temperature is 64 to 67.9 degrees Fahrenheit.* *S

Air conditioning system or device is not operational. M L
Unvented space heater that burns gas, oil, or kerosene is present.* *LT *LT
Combustion chamber cover or gas shutoff valve is missing from a fuel burning heating appliance. LT LT
Heating system or device safety shield is damaged or missing. S S
The inspection date is on or between April 1 and September 30 and a permanently installed heating 
source is damaged, inoperable, missing, or not installed.* *M *M

Fuel burning heating system or device exhaust vent is misaligned, blocked, disconnected, improperly 
connected, damaged, or missing. LT LT LT

The inspection date is on or between October 1 and March 31 and the permanently installed heating 
source is inoperable. M

Evidence of cockroaches. M M
Extensive cockroach infestation. S M
Evidence of bedbugs. M M
Extensive bedbug infestation. S M
Evidence of mice. M M
Extensive mouse infestation. S M
Evidence of rats. M M M
Extensive rat infestation. S S
Evidence of other pests. M M

Infestation

Foundation

Garage Door

Guardrail

Handrail

HVAC



Area Deficiency Description Unit Inside Outside Inspector Comments
Leak - Gas/Oil Natural gas, propane, or oil leak. LT LT LT

Blocked sewage system. S S S
Leak in sewage system. S S S
Cap to the cleanout or pump cover is detached or missing. M M M
Cleanout cap or riser is damaged. M M M
Environmental water intrusion. M M
Plumbing leak. M M L
Fluid is leaking from the sprinkler assembly. M M L

Lighting - Auxiliary Auxiliary lighting is damaged, missing, or fails to illuminate when tested. S S
Lighting - Exterior A permanently installed light fixture is damaged, inoperable, missing, or not secure. M

A permanently installed light fixture is inoperable. M M
A permanently installed light fixture is not secure. M M
At least one (1) permanently installed light fixture is not present in the kitchen and bathroom.* *M *M

Litter Litter is accumulated in an undesignated area. M L

Minimum Electrical 
and Lighting

At least two (2) working outlets are not present within each habitable room. OR At least one (1) working 
outlet and one (1) permanently installed light fixture is not present within each habitable room.* *M

Presence of mold-like substance at moderate levels is observed visually. M L
Presence of mold-like substance at high levels is observed visually. S M
Presence of mold-like substance at extremely high levels is observed visually. LT S
Elevated moisture level. M L
Parking lot has any one pothole that is 4 inches deep and 1 square foot or greater. M
Parking lot has ponding. M
Paint in a Unit or Inside the target property is deteriorated – below the level required for lead-safe work 
practices by a lead-certified firm or for passing clearance. M M

Paint in a Unit or Inside the target property is deteriorated – above the level required for lead-safe work 
practices by a lead-certified firm and passing clearance. S S

Paint Outside on a target property is deteriorated – below the level required for lead-safe work practices 
by a lead-certified firm or for passing clearance. M

Paint Outside on a target property is deteriorated – above the level required for lead-safe work practices 
by a lead-certified firm and passing clearance. S

Road or driveway access to the property is blocked or impassable for vehicles. S
Road or driveway has any one pothole that is 4 inches deep and 1 square foot or greater. M
Refrigerator is inoperable such that it may be unable to safely and adequately store food. M M
Refrigerator component is damaged such that it impacts functionality. M M
Refrigerator is missing.* *M

Parking Lot

Private Roads and 
Driveways

Refrigerator

Potential Lead-Based 
Paint Hazards - Visual 

Assessment

Leak - Sewage

Leak - Water

Lighting - Interior

Mold-Like Substance



Area Deficiency Description Unit Inside Outside Inspector Comments
Retaining wall is leaning away from the fill side. M
Retaining wall is partially or completely collapsed. M
Restricted flow of water from a roof drain, gutter, or downspout. M
Gutter component is damaged, missing, or unfixed. M
Roof surface has standing water. M
Substrate is exposed. M
Roof assembly has a hole. M
Roof assembly is damaged. M

Sharp Edges A sharp edge that can result in a cut or puncture hazard is present. S S S
Sidewalk, walkway, or ramp is blocked or impassable. M
Sidewalk, walkway, or ramp is not functionally adequate. M
Sink or sink component is damaged or missing and the sink is not functionally adequate. M L
Water is directed outside of the basin. L L
Sink is not draining. M M
Sink is improperly installed, pulling away from the wall, leaning, or there are gaps between the sink and 
wall. M M

Sink component is damaged or missing and the sink is functionally adequate. L L
Cannot activate or deactivate hot and cold water.* *M M
Sink is missing or not installed within the primary kitchen.* *M
Water runoff is unable to flow through the site drainage system. L
Erosion is present. L
Grate is not secure or does not cover the site drainage system’s collection point. M
Smoke alarm is not installed where required.* *LT *LT
Smoke alarm is obstructed. LT LT
Smoke alarm does not produce an audio or visual alarm when tested. LT LT
Sprinkler head assembly is encased or obstructed by an item or object that is within 18 inches of the 
sprinkler head. LT LT LT

Sprinkler assembly component is damaged, inoperable, or missing and it is detrimental to performance. LT LT

Sprinkler assembly has evidence of corrosion. LT LT LT
Sprinkler assembly has evidence of foreign material that is detrimental to performance. LT LT LT
Tread is missing or damaged. M M M
Stringer is damaged. M M M

Steps and Stairs Step or stair is not functionally adequate. M

Structure Structural system exhibits signs of serious failure. LT LT LT

Stairs

Sprinkler Assembly

Sidewalk, Walkway, 
Ramp

Sink

Site Drainage

Smoke Alarm

Retaining Wall

Roof Assembly



Area Deficiency Description Unit Inside Outside Inspector Comments
Only 1 toilet was installed, and it is missing. LT M
A toilet is missing and at least 1 toilet is installed elsewhere that is operational. M M
Only 1 toilet was installed, and it is damaged or inoperable. S M
A toilet is damaged or inoperable and at least 1 toilet is installed elsewhere that is operational. M M
Toilet component is damaged, inoperable, or missing such that it may limit the resident’s ability to safely 
discharge human waste. M M

Toilet is not secured at the base. M M
Toilet component is damaged, inoperable, or missing and it does not limit the resident’s ability to 
discharge human waste. L L

Toilet cannot be used in private.* *M M
Chute door does not open or self-close and latch. M
Chute is clogged. M

Trip Hazard Trip hazard on walking surface. M M M
Exhaust system does not respond to the control switch. M M
Exhaust system has restricted airflow. M M
Exhaust system component is damaged or missing. M M
Bathroom does not have proper ventilation or dehumidification. M M
Exterior wall covering has missing sections of at least 1 square foot per wall. M
Exterior wall has peeling paint of 10 square feet or more. M
Exterior wall component(s) is not functionally adequate. M
Interior wall has a loose or detached surface covering. M M
Interior wall component(s) is not functionally adequate. M M
Interior wall has a hole that is greater than 2 inches in diameter or there is an accumulation of holes that 
are cumulatively greater than 6 inches by 6 inches. M M

Temperature pressure relief (TPR) valve has an active leak or is obstructed or relief valve discharge piping 
is damaged, capped, has an upward slope, or is constructed of unsuitable material. S S S

No hot water. S L
The relief valve discharge piping is missing or terminates greater than 6 inches or less than 2 inches from 
waste receptor flood-level. M M M

Chimney or flue piping is blocked, misaligned, or missing. LT LT LT
Gas shutoff valve is damaged, missing, or not installed. LT LT LT
Window will not open or stay open. M L
Window cannot be secured. M L
Window will not close. S M
Window component is damaged or missing and the window is not functionally adequate. M M

Note: This checklist is not a standards form and is not required for use. The form or its data should not be submitted to HUD, and will not be collected or maintained by HUD. No PII data should be submitted, nor will it be collected.

The housing authority or owner is responsible for compliance with the HUD NSPIRE Standards per the NSPIRE Final Rule (88 FR 30442) and accompanying Federal Register Notices (88 FR 40832, 88 FR 66882).

Trash Chute

Toilet

Water Heater

Window

Wall - Exterior

Wall - Interior

Ventilation
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